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TIERE is no title in the laws of England more 
extenſive, or more generally intereſting, than that 
of Corporations. The preſent work is an attempt 
to reduce into a ſyſtematic form the law upon that 
ſubject, which lies ſcattered in ſo many volumes 
of reports. The introduction prepares the reader 
for the peruſal of the body of the work; by giving 
a definition and deſcription of a corporation, the 
i diſtribution of Corporations into their different 
kinds, and the manner in which a corporation is 
compoſed. | oy 
Tue firſt chapter treats of the - authority by 
which a corporation is created; the ſecond, of 
corporations conſidered in their relation to the 
public; the third, of their internal conſtitution; 
the fourth, of the manner in which they are vifted; 
and the fifth, of the diſſolution of a corporation, 


and its effects. | 
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V1 1 ADVERTISEMENT. 


Tur preſent volume contains the firſt and ſe- 
cond chapters, and a conſiderable part of the 
third; the reſt of the latter, and the two ſucceed- 
ing chapters, will make two other volumes ſimilar 
to the preſent. The whole of the work will be 
publiſhed before the end of next Trinity term. 

SHOULD the preſent work be favourably received, 


it is the author's intention to publiſh another 
volume on the conſtitution and laws of the cy 


of London. 


No. 4, Hare-CovrrT, TEMPLE, - 
NovEewBER 4th, 1793. 
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[XTRODUCTION, 


F Roa the eſtabliſhment of civil ſociety and po- 
| lirical government, not only the individual ac- 
quires rights, and becomes ſubject to duties, which 
can exiſt only in conſequence of that eſtabliſh- 
ment; but collective bodies of men come to feel 
a common intereſt, acquire a common property, 
become ſubject to common burthens and common 
duties, aſſume a known character and deſcription, 
and become objects of political regulation. Some 
of theſe communities ariſe from the diviſion of 
the country into diſtricts for the ſake of local go- 
vernment, or a more convenient ſyſtem of police, 
whether ſuch diviſion takes place in conſequence 
of a preconcerted plan, or from the progreſſive 
operation of natural and political cauſes; ſuch, in 
England, are the political diviſions of the country 
into counties, hundreds, libertics, manors, and 
pariſhes, and ſome other leſs common diviſions. 
Other communities are naturally formed from the 


concourſe of conſiderable numbers of men into 
8 „ 


- phe ry nord gt * 


ES * 4 av; 
S 
r * 


19% 
r eee * 
. , — 


8 : 
$4 

+ 
3 


Nee 
5 wil * a 


* ET INTRODUCTION. 


one place, from whence ariſe cities a: towns ; 
and others are eſtabliſhed from a ſimilarity of 


purſuit in many individuals, whether collected 
into one place, or diſperſed over difterent parts of 
the country. = | 

Auoxò the inſtitutions of almoſt all the taten 


of modern Europe, but among none more than 
thoſe of England, many of theſe collective bodies 


of men, under the names of bodies politic, bodies 


corporate, or corporations, make a conſpicuous 
figure. | 


than an improvement on the communities which 
had grown up imperceptibly, without any poſitive 


inſtitution; and, for a conſiderable period, the 


ſhade which ſeparated the one from the other, was 


of a touch ſo delicate as to require the moſt mi- 


nute attention, and the moſt diſcerning eye, to diſ- 


tinguiſh. 


Oxz eſſential characteriſtic of a corporation 


is an indefinite duration, by a continued acceſſion 


of new members to ſupply the place of thoſe 


who are removed by death, or other means, 
which, in the language of the law, is called per- 


petual ſuccetſion: but this is not peculiar to cor- 
porations; other aggregate bodies of men are 
capable of the ſame perpetual continuance, and 
for the ſame natural and intrinſic reaſon. Thus, 


the 
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the inhabitants of a county, of a hundred, of a 
manor, of a pariſh, or of a town not corporate, 


like Birmingham or Mancheſter, have perpetual 


ſucceſſion, as much as the corporation of the city 


of London. Even a voluntary aſſociation of pri- 


vate individuals, for any the moſt trifling purpole, 
is capable of perpetual ſucceſſion, may be inde- | 


finitely continued as long as there is an acceſſion 
of new members, and may, with equal propriety, 
be called the ſame ſociety at the diſtance of any 


number of years, though not one of the original 
members remain, as the corporation of the city 
of London is called the ſame corporation which 
was known by that name a hundred or hve 


hundred years ago. 


Bor the diſtinction between the ſucceſſion of a 
community, not corporate, and that of a corpora- 


tion, is this; that the firſt has ſucceſſion in a na- 


tural manner, as one generation ſucceeds another; 
the ſecond has ſucceſſion as a community modi- 
fied, or pur into a particular form, and under a 


| Ipecial denomination, as of mayor and com- 


monalty, bailiffs and commonalty, or the like, 


which is a complex kind of ſucceſſion, being both 


natural and artificial (a). | 
Ir is another characteriſtic of a corporation, that 


| it IS « os a, in its collective capacity of poſſeſſing | 


(a) Madox, Firma Burgi, c. 2, f. 17, page 50. 


5 2 property, 
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property, and tranſmitting it in perpetual ſuc- 


ceſſion; but this, in ancient times, was not pe- 


culiar to a corporation: Madox, in his Firma 
Buspi (a), gives a variety of inſtances, of towns not 
| corporate, holding their town at ferm! in the ſame 
manner as towns corporate: The ferm vas a 


certain annual rent in lieu of the duties which the 


| King was intitled to levy on a variety of accounts 


within the towns within his demeſnes; when, 


therefore, he demiſed theſe duties to the tou nſmen 
at a certain rent, it was neceſſarily implied that 
they were capable of enjoying property in their 


collective capacity (6). 
Ix Dyer (c), there is a note, that it was held i in 


the Star Chamber, by Bromley Chief Juſtice, Sir 
John Baker and others, © that if the Queen (d), 


at that time, by her charter, will grant land to 


the good men of the town of Iflington rendering 


rent, without ſaying to hold to them, their heirs 


and ſucceſſors, this is a good corporation perpe- 
tual, to this intent only and to 20 other, becauſe 
a rent is reſerved, and the King may have a re- 
medy for his rent” (e). But without the rent re- 
ſerved, it is ſaid, the grant is void, unleſs they 


were incorporated before; becauſe, ſay the books, 


(a) „ - (8) Id. c. 11, ſ. 3. (c) 100, pl. 70. 
(4) Queen Elizabeth. (e) Per Geo. Croke, 2 Rol. Rep. 155. 
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INTRODUCTION. 5 
the King | is deceived in his grant (a); and, in the 
caſe where a rent is reſerved, it is ſaid, © they are 


only tenants at will, and if the King will releaſe, 
or grant to them the rent and fee farm, it ſeems 


that the corporation is diſſolved, in/o fatto, for the 
rent and farm was the cauſe of their ability to be a 


denen (3). | 
Wnarkvkk obſervation may be made on hs 


ulſe of the word corporation in theſe two caſes, or, 
| however unſatisfactory the reaſon for the diſtinc- 


tion between them, on account of the reſervation 
of rent in the one, and the non-reſervarion of it in 
the other, it is perfectly clear that it was not con- 


ceived to be neceſſary that a collective body of 


men ſhould be previouſly incorporated in order 


-to enable them to take a grant of land, and that it 


was ſufficient that they were known by ſome ge- 


neral deſcription. This opinion is confirmed by 


Lord Coke, in a paſſage in which he ſays, © The 
parithioners, or inhabitants, or prob homines of 
Dale, or church-wardens, are not capable to pur- 
chaſe lands, but goods they are, anleſ il were in 


anliens lime when ſuch grants were allowed” (c). 


Turk ſeems, indeed, no reaſon in the nature 


of things, wy ſuch grants ſhould not have been 


(a) 7 Ed. 4, 30. 21 Ed. 4, 56, 59. 2 H. 7, 13. 1 Rol. 513. 
(5) Ideo Quære, ſays Dyer, 100. pl. 7 | 5 
(c) x Inſt, 3a cites, 12 H. 7, 8. TY 6, 30. 10 Hl. 4, 3 b. 


4 Inſt. 297. | | 
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allowed; there is certainly no metaphyſ cal dim. 


culty attending the tranſmiſſion of landed pro- 
perty through a ſeries of individuals in their col- 


lective capacity, without the ſupport of a poſitive 
inſtitution: It has, however, been long an eſta- 


bliſhed maxim of the Engliſh law, that land, 
granted to a community or aggregate body of 
men, not incorporated, cannot, by virtue of the 


original grant alone, be tranſmitted to their ſuc- 
ceſſors (a). It is difficult to account for the. 
eſtabliſhment of this rule; it can hardly be ſup- 
poſed to have been introduced on reaſons of poli- 


tical expedicncy ; for, by means of renewed con- 


veyances, the ſame property may be continued 1n 
ſucceſſion to any community through any indefi- 


nite period. The ſocietics of the Inns of Court are 


not corporations; yet, in their. collective capaci- 


ties, they have held the property of the ground on 
which the chambers are built, ever ſince they were 
eſtabliſhed. The rule may, perhaps, have ariſen 


from the law of jointenancy, and its incident of 


ſurvivorſhip, by which, if land be purchaſed by 
ſeveral, to them and their heirs, it does not go to 


the heirs of all, but to the heirs of the ſurvivor; 
this, however, is not, altogether, a ſatisfactory de- 
rivation of the rule, for a purchaſe, by a commu- 


nity, would be in its collective capacity, with an 


(a) Vid, 10 Co. 26 b. . : 
| Intention 


n 


9 
1 . 


r 3 W * i! > * I : 
ESTI EET Se et CEE DR: PET a Ea Se ak 23> RAS A A : 
5 2 „ I POE EAST En Dt; : 2 
3 J ͤ Ot a SSD; 88 N n a 


SGD. 
8 * RE 3 


, a 9 4 +. 
* CC 
777 TX 82 . . 
. . r 
. Ke. S N ' 


INTRODUCTION. 7 
intention to tranſmit the property, not to their 
heirs, but to their ſucceſſors: perhaps we mult be 
ſatisfied with ſtating the rule as it is, without at- 


rempting to account for its origin. 


Tue mode, by which the ſocieties of the Inns 
of Court ſupply the defect ariſing from their not 
being incorporated, i is ſaid to be this. The firſt 


grant of the poſſeſſions was made to a ſelect num- 
ber, and their heirs, in truſt for the ſociety at 


large—this ſelect number forms the bench; as the 


members of it dic, they chooſe others ſrom the ſo- 
ciety; the legal property is in the ſurviving mem- 


bers only, of the original truſtees; when that 


number is conſiderably reduced, they convey to 
one or two of their officers, as their Steward and 
Butler, in truſt, to convey. to all the exiſting mem- 


bers of the bench; that conveyance is made, and 
thus the incident of ſurvivorthip avoided, and the 
ſucceſſion continued; | 


A TayiRp characteriſtic of a corporation is, that 


the members of which it is compoſed, are ſubject 
to common burthens; but neither! 1s this peculiar 


to them; Mr. Madox (a) has given a great num- 


ber of examples of towns, not corporate, having 


paid their aids, taillages, fines, and amercements 


to the King, in the fame manner as towns corpo- 
rate, and of other aggregate bodies, or communi- 


(a) Firma Burgi, c. 4. 
3 4 | | ties 


E a We - * n * Ld Hor + - „ 1 K 
E Nr 8 
> N * * K 1 F * 
* ö 2 . 
D - 


ad eos Aye” . 1 RATES . 6 : 3 pe 
7 265 - 2 ” RES . Fr 5 
a \ ” < 3 * ** is. 
p N 2 * * E * 
8 «AGF — — yu WS ons. To 
5 Us - N r * 5 a : MP 425 £ etch n 
. * n I = raren W V 55 bn, 3 5 - Polk © — %*, "4 
4 PREY . FEA 5g G24 q DIY 
1 . L * . N = 
wy - 


E 


8 INTRODUCTION. 


ties of men (a) having been commonly fined or 


amerced, charged and proſecuted in their collec- 
tive capacity, in the ſame manner as if they had 


been embodied by charter; among others, the men 
of the Abbey of St. Mary at York; the Engliſh- 
men and Welchmen of Gowerland in Wales; the 
Knights of the Biſhopric of Durham; the Knights 
of the Honour of the Earl of Leiceſter - and the 


community of the Jews in England. 


Even the ſeveral «diſtricts (5), or diviſions of 
the kingdom, were treated as communities. A 
county, a hundred, a frankpledge, was then wont 
to be fined or amerced in common, and to be 
taillaged in common, and to be put in charge to 


the King in his revenue rolls, by the general name 


of county, hundred, frankpledge. 
Tur merchants of Venice, trading in England, | 


were never incorporated (for ought that 1 know, 
ſays Madox (c) by the charter or patent letter of 


any King of England before the reign of King 


Henry VIII. or in it, or afterwards; yet, in Hilary 
term, in the 28th year of that King, they are 
charged to the King, in Rotulo Compolorum, with 
certain cuſtoms and ſubſidies, by the name of the 
merchants of Venice, and are diſcharged thereof 


by judgment of the Court of Exchequer, by the 


ſame general name of merchants of Venice. 


G f 15. (5) Firma Burgi, c. 5, ſ. 16. (e) Ibid, . 17. 
. Oxe 
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Ons great purpoſe of forming agoregate bodies 
of men into a corporation, is to confer upon the 
members ſome peculiar privileges under one ge- 
neral deſcription, and to preclude the neceſſity of a 


particular grant to every individual; but there are 


many inſtances, in ancient times, of privileges and 


exemptions conferred by charter on collective 
bodies of men coming under one general deſcrip- 


tion, who were not incorporated before, and with- 
out any words which conferred on them a corpo=- 
rate capacity in any other reſpect than in the par- 


| ticulars expreſſed: Thus, it is ſaid (2), © if the 
Kling grant to the men of Iſlington, that they ſhall 


be diſcharged of toll, this incorporates them to the 
purpoſe of. being quit of toll, thang does not 
enable them to purchaſe land, &c.” 8 
| So, the tinners of Devonſhire and Cornwall 
were exempted by a charter, in the reign of Fd- 
ward the firſt, from the juriſdiction of any court 


but that of the court of Stannaries (5). 


Is like manner Edward the firſt, in the 411t 
year of his reign, granted a charter to foreign 


merchants, by which, in conſideration of the cuſ- 


toms paid by them for their goods brought into 


the kingdom, they were exempted from the duties 


(a) 21 Ed. 4, 59. 1 Roll. Abr. 513. 
% 1 Rol. Rep. 295. | 
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of murage, pannage, and Pontage, throughout the 


OE Ck, - 'S = EY — 
— P nl nog er | 
» Foote . 4 . : - . 


kingdom (4). 


Marox gives a great number of inſtances of 
ſuch grants, and in the regiſter there are many 
writs, particularly under the title de ejendo quietun 
de Theolonto, commanding the obſervance of ſimi- 
lar exemptions in favour of ſeveral collective 


bodies of men who were not incorporated (60). 


Tur privilege of conferring the degree of bar- 
riſter, poſſeſſed excluſively by the ſocieties of the 
Inns of Court, is an example of the o ume kind 
exiſting in modern times. 

« Bur ſuch a charter, at this day) (c), ſays e 
11 cannot be granted to any but a corporation.“ 

Axorugs characteriſtic of a corporation js, 
that it may ſue and be ſued in its collective capa- 


city; but in ancient times there are many in- 


ſtances of other collective bodies fuing and being 


ſued in the ſame manner. 


Tuus, in the ſecond year of King Edward the 
ſecond, an action was brought in the Exchequer, 


by John de Vanne and his fellows, merchants of 


the company of the Ballardi of Lucca, againſt 


brother Thomas, of Doncaſter, maſter of the houſc 


of St. Germain, in Scotland, for nine pounds due 
upon bond. 'The defendant pleaded payment of 
| (a) 1 Rol. Rep. 148. Firma Burgi, c. 1, 64. Regiſter, 259, a 
(5) Regiſter, 258, b.—261, b. (c) 13 Jac, Vid. 1 Rol. Rep. 
| „„ part 
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. the money ; and judgment alli again 5 


him for the reſidue (a). 1 
Ix the ſame year of the ſame King, Richard de 


Abyndon and Margery Criel ſued the tenants of 


the hundred of Wicheford, in Cambridgeſhire, for 


E 898. 6d. being their contingent part of a taillage 


aſſeſſed during the voidance of the See of Ely. 
Ralph of Norwich, Bailiff of the liberty of the 


Biſhop of Ely, appeared in behalf of the tenants, 


and pleaded, that the plaintiff Richard had been 


paid and ſatisfied this very money; and he pro- 
duced a patent letter of acquittance made by him: 
on which the tenants had m to be diſmiſſed 


the court (5). 
Even two diſtinct bodies of men, of different. 
deſcriptions, and having different intereſts within 


the ſame town, have been the oppoſite parties to 


a ſuit. Thus, in the torty-fourth year of Henry 


the third, Peter de Wakerlegh, and five others, 
who were © Prince Edward's men,“ in the town 
of Staunford, were attached to anfwer William 
| Daviſon and William Reynerſon, who ſued for 
the Abbot of Burgh's men,“ of the ſame town, 


for that the defendants unjuſtly cauſed the plain- 


tiffs to contribute with them, and others, Who 


were the men ot Prince Edward in that town, in 


raillages and other burthens, payable by the ſaid 


(a) Firma Burgi, c.—[. 8. (9) Ib. ſ. 31. 
| | | | .- town; 
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town, beyond the fixth part of the ſaid taillages and 


burthens, . contrary to a concord made before the 
Barons of the Exchequer, about that affair, in the 
twenty-ſeventh year of Henry the third. The 


defendants came and pleaded, that they did not 


| cauſe the plaintiffs to be diſtrained, contrary to 


the ſaid concord; but defired that it might re- 
main in force. | | 

Tur power of ſuing collective bodies of men, 
not incorporated, in ſome particular caſes, has 


been likewiſe granted by act of parliament, where 


the remedy, by common law, was ſuppoſed not to 


be adequate to the injury ſuſtained; of this kind 


is the action againſt the hundred, on the ſtatute of 
Wincheſter, for not raiſing hue and cry (a); and : 


ſuch is the action given by the ſtatute 8 H. 6, c. 
27, to the inhabitants of Tewkeſbury, in the 


county of Glouceſter, againſt the commonalty of 


the foreſt of Dean. 55 
Tux caſe of“ prince Eduard - s men,” and 


* the Abbot of Burgh's men,“ before mentioned, 
is a proof, that the capacity of contracting in a 
collective capacity, was not, in ancient times, con- 
fined to a corporation. 


a | | 4 . _ 
DerinrTION and DESCRIPTION of a CORPORATION, 


Tur union of the ſeveral circumſtances, men- 


tioned in this compariſon, between a corporation 


(a) Vid. 1 Term Rep. 72. 
| and 
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and other communities, ſeems to conflitute the 
very efſence of a corporation; from which, it is 
preſumed, the following definition will convey a 
pretty accurate idea of what a corporation is. 

A corRPORATION then, or a body politic, or body 
incorporate, is a collection of many individuals, 
united into one body, under a ſpecial denomination, 
having perpetual ſucceſſion under an artificial 
form, and veſted, by the policy of the law, with 
the capacity of acting, in ſeveral reſpects, as an 

individual, particularly of taking and granting 
property, of contracting obligations, and of ſuing 


and being ſued, of enjoying privileges and immu- 
nities in common, and of exerciſing a variety of 
political rights, more or leſs extenſive, according 


do the deſign of its inſtitution, or the powers con- 
ferred upon it, either at the time of its creation, 


or at any ſubſequent period of its exiſtence. 

Tur words corporation, and incorporation, are 
frequently confounded, particularly in the old 
books; the diſtinction between them 1s this; a 
corporation is a political inſtitution ; incorpora- 
tion is the act by which that inſtitution is 
created. f 
A CORPORATION has been called * a mere capa- 
| | 7 city to ſue and be ſued, and to take and to 
2 grant“ (a); which is as ridiculous as is would be 


(a) Treby's Arg. in Qu. War. 3, 4 | 
| to 
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to ſay © that a man is a mere capacity t to walk 


with two teet” (a). It is not a capacity, but a po- 

litical perſon, in which many capacities reſide. 
A CORPORATION has alſo been called a fran- 

chile (4): the propriety of this appellation de- 


ends on the more or leſs extenſive meaning 
in which the word © franchiſe” is uſed; in its 
moſt extenſive. ſenſe it expreſſes every politi- 
cal right which can be enjoyed or exerciſed | 
by a freeman; in this ſenſe, the right of being ö 


tried by a jury, the right a man may have to an 


office, the right of voting at elections, may, with 
propriety, be called franchiſes; and in this ſenſe, 
the right of acting, as a corporation, may be called N 
a franchiſe, exiſting collectively in all the indi- 


viduals of whom the corporation is compoſed; in 


this ſenſe, and in this l alone, © the franchiſe 


of being a eee can have any preciſe 


meaning. 


Ix a leſs general and more appropriate ſenſe, the 
word © franchiſe” means a royal privilege in the 
hands of a ſubject (c), by which he either receives 


ſome profit, or has the excluſive exerciſe of ſome 
right; of the firſt kind are the goods of felons, Þ 
waifs, eſtrays, wrecks, or the like; of the ſecond Þ 


(a) nueva s Arg. in Qu. War. 11. | 
(5) Finch's Arg. per tot. Sawyer” s Arg. 75 8, IT, 12. 
(c) Finch's Law, 164. 7 | | 
| are 
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INTRODUCTION. 15 


are courts, gaols, return of writs, fairs, markets, 
and many others. They are eſtates and inheri- 


tances, which may be granted and conveyed from 


one to another, as other eſtates, which is not the 
caſe with a corporation(a); 1n this ſenſe a corpo- 
ration cannot be called a franchiſe; the latter is a 
privilege, or liberty, which can have no exiſtence 
without reference to ſome perſon to whom it may 
belong; the former is a political perſon, capable, 
like a natural perſon; of enjoying a variety of 
franchiſes; it is to a franchiſe, as the ſubſtance to 
its attribute; it is ſomething to which many at- 


tributes belong; but is itſelf ne diſtinct 


from thoſe attributes. 


SEVERAL other epithets have been given to a 
corporation, which, unleſs particularly explained, 


are apt to bewilder and miſlead the underſtand- 


ing: thus it has been ſaid, that “a corporation 


aggregate of many, is inviſible, immortal, and 


reſts only in intendment and conſideration of the 


law“ (4); that it is a mere metaphyſical being 
a mere Eus rationis” (c). 


THar a body framed by the policy of man, a 


body whoſe parts and members are mortal, thould 
in its own nature be immortal, or that a body 


(a) Pollexfen's Arg. 98 
(3) 10 Co. 32 b. and the authorities there cited. 
(c) Vid. Treby 8 Arg. 4 et paſſim. 


compoſed 
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compoſed of many bulky, viſible bodies, mould 
be inviſible, in the common acceptation of the 


words, ſeems beyond the reach of common un- 


derſtandings. A corporation is as viſible a body 


as an army; for though the commiſſion or au- 


thority be not. ſeen by every one, yet the body, 


united by that authority, is ſcen by all but the 
blind: When, therefore, a corporation 1s ſaid to 
be inviſible, that expreſſion muſt be underſtood, 
of the right in many perſons, collectively, to act as 


a corporation, and then it is as viſible in the eye 


of the law, as any other right whatever, of which 
natural perſons are capable; it is a right of ſuch 
a nature, that every member, /epara/ely conſidered, 


has a freehold in it, and all, Jointly conſidered, 
have an inheritance, which may go in ſuc- 


ceſſion (a). Natural perſons, as ſuch, are "7 hs 
pable of taking and holding this right, which is 
not taken or held in their p9/z/7c, but in their 


natural capacity (5); for many men, as men, are 


capable of union, which, if it requires proof or 
illuſtration, is evident from the charters of crea- 
tion, and the pleadings in all ſuch caſes, in 
which it is ſaid, that the © men and burgeſſes, 
or © the men and citizens, are conſtituted one 
body corporate or politic GY Row as the natural 


(a) James Bagg” s caſe. 11 Co. 98 b. as cited in Sawyer's Arg. 8. 


(5) 10 Co. 26 b. | (c) Sawyer, ibid. 8 
555 perſons 


Lo 
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perſons eſſentially conſtitute the body politic, ſo 
all the operations and exerciſe of this right, are 


performed only by the natural perſons (a). 


Wurx it is ſaid that a corporation is immortal, 
we are to underſtand nothing more than that it is 
capable of an indefinite duration, and the authori- 
ties cited (5) to prove its immortality, do not 
warrant the concluſion drawn from them. If a 
man give lands, ſays Sir Edward Coke (c), to a 
mayor and commonalty, or other body aggregate, 
conſiſting of many perſons capable, without nam- 
ing ſucceſſors, the law conſtrues it to be a fee 


ſimple, becauſe, in judgment of law, they never 


die: where the ſenſe is plain that theſe natural 


perſons, though capable to take in their natural 
capacities jointly, which the law would adjudge an 
eſtate tor lives; yet the grant being made to them 


in their corporate name, they take in that ca- 


pacity, and the grant is not determinable on the 


death of any of the individuals, but continues as 


long as the corporation continues (4). 


IN ſupport of this idea of the immortality of 


corporations, a paſſage is alſo cited from Gro- 


(a) 21 Ed. 4, 14, cited ibid. 

() Treby's Arg. 4, where he cites 1 Inſt. 9 b. 3 Co. 60, 2 
2 Bulftr. 233. 21 Ed. 4, 13. Grotius de jure Belli et Pacis, c. 9, l. 3. 

(c) 1]Inſt. 9. | = 85 

() Lawyer's Arg. Q. W. 12. 
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tius (a); which, however, when fairly conſidered, 
is ſo far from juſtifying the concluſion drawn from 
it, that it proceeds on the ſuppoſition that Loney 


may ceaſe to exiſt (5). . 
Ir has been ſaid, that a corporation aggregate 


has neither predeceſſor nor ſucceſſor (c), an ex- 


preſſion which probably aroſe from the compari- 


ſon of a corporation with a natural body, with re- 


ſpect to its perſonal identity (d), and which means 
nothing more than that all the individual mem- 


bers that have exiſted from the foundation to the 


preſent time, or that ſhall ever hereafter exiſt, are 


but one perſon in law, in the ſame manner as the 
river Thames is ſtill the fame river, though the 
parts which compoſe it are continually chang- | 


ing (e). 


(a) De Jure Belli et Pacis, is; 3. 97 i. 3. 


(5) Si qua perſona, nulla edità voluntatis ſignificatione, nullo con- 


fanguineo relicto, moriatur, omne jus quod habet, interit- f. 1. -Idem 


ſi populus. Dixit Iſocrates, et, poſt eum, Julianus Imperator, civitates. 
eſſe immortales, id eſt eſſe poſſe, quia ſcilicet populus eſt ex eo corporum 
genere, quod ex diſtantibus conſtat, unique nomini ſubje&um eſt; quod Mt? 


habet ſpiritum unum=-ls autem fpiritus, in populo eſt vitz civilis con- 
ſociatio plena atque perfecta, cujus prima productio eſt ſummum im- 


tot millia trahunt—ſ. 3. 
(c) 39 H. 6, 13. b. 14, cited 10 Eo. 12 b. 


(4) Plane autem corpora hæc artificialia inſtar babent corporis na- 
makes, Corpus naturale, idem eſſe non deſinit, particulis paulatim S 


commutatis, una manente ſpecie. Grot. ubi ſup. 


(e) 1 Bl. Com. 468. Manet idem fluminis nomen, aqua tranſmiſſa 
eſt. Sicut et Ariſtoteles, flumen populo comparans dixit, flumina eadeim 
vocari e alia ſubeat Per aqua, alia decedat. Grot. ubi ſupra. 
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Amnoxc the political inſtitutions of England, 
there are many inſtances of the appropriation of 
particular revenues to the maintenance of a ſingle 
perſon, filling ſome particular ſtation; and as theſe 
revenues belong to the perſon, not in his natural ca- 


INTRODUCTION. 


pacity, but in his public character, the right to 


them, after his death, veſts of courſe, not in his na- 
tural repreſentative, but in the perſon who ſuccceds 


him in that character; ſuch perſons, therefore, 


have neceſſarily, in their political capacity, perpe- 
tual ſucceſſion reſembling that of corporations; and 


to give effect to this ſucceſſion, they muſt alſo neceſ- 


ſarily have the capacity of ſuing and being ſued in 
right of the office they hold, diſtinct from their ca- 


pacity of ſuing and being ſued as private individuals. 


Turzr are alſo inſtances of perſons who hold 


particular offices, being veſted with the power of 
acting, in their public character, as truſtees for 


others, which likewiſe. involves the neceſſity of 


their having perpetual ſucceſſion, and the power of 
-Tuing and being ſued in their public character, as 


lar as their truſt 18 concerned. 


Dura 1105 of CorRPoRaTIONS 7179 their DiF- 


FERENT KINDS. | 
From their having perpetual ſucceſſion, and 
the capacity of ſuing and being ſucd in their po- 


litical character, ſingle perſons of both theſe de- 


C2 ſcriptions, 
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ſcriptions, have, without much propriety, been, 
uniformly, in the books of Engliſh law, called cor- 
porations; and from hence, corporations have been 
diſtributed into two general claſſes; corporations 
ſole, and corporations aggregate of many (a); 
the deſcription of each of theſe two claſſes, and 5 
W the diſtinction between them, will be ſufficiently 
| BY underſtood from what has been already ſaid, as 


PISS — _ 
RE EI, IEEE 


his politic capacity, in truſt for the orphans (c). 

F Brrort the diſſolution of monaſteries, corpo- 
| | : rations aggregate were divided into the two 
clafles of corporations aggregate of many perſons 
_ capable, and corporations aggregate of one perſon 


0 will alſo, one general diviſion of ſole corporations 
A 1558 into two Kinds; thoſe, where the perſon ſo denomi- 
| | nated, has a corporate capacity for his own be- 
| Ft; | neſit; and thoſe, where he acts only as a truſtee 
| 4 for the benefit of others: of the firſt kind, thoſe 
[ | beſt known, and moſt commonly enumerated, arc 
= the King, archbiſhops, biſhops, certain deans, 
418 and prebendaries, all archdeacons, parſons, and 
E's. vicars; and of the ſame kind were chauntry prieſts, 
in the times of Popiſh ſuperſtition (5); of the 
b ſecond kind, the moſt familiar inftance is the 
. | chamberlain of the city of London, who may | 
5 ; take a recognizance to himſelf and ſucceſſors, in | ; 


5 . NR 
e 


(4) Co. Lit. 2 50, a. | (6) Vid. 10 Co. 27, a, b. 28, i. 5 
(4) Vid. 1 Rol. Abr. 515. 4 Co. 65. Cro. El. 464. =_ 
capable, 
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e and the reſt incapable or dead in 
law (a). A maſter and fellows, or a maſter and 
ſcholars of a college (5), and a dean and chapter, 
are examples of the former kind; an abbot and 


monks, and a prior and monks, were examples 


of the latter: thoſe of the former muſt ſue and be 


ſued by their aggregate name; but the abbor 
alone, or the prior alone, might ſue and be ſued 
alone in right of his houſe: Thus, when an 


abbot and convent were ſeiſed of land, and were 
afterwards diſſeiſed of it, the abbot might have an 


aſſize in his own name without naming the con- 


vent, and a precipe quod reddat was, in like man- 
ner, to be ſued againſt the abbot alone; for as to 
civil purpoſes, a monk was totally incapacitated 
to act in his own right, and if he received a per- 
ſonal injury, or did an injury to another, he could 
not ſue or be ſued alone, but the ſovereign of the 
houſe muſt, in both caſes, have been joined with 
him (c); but he had a capacity to fill a ſpiritual 
office, as to be a vicar, or to be the abbot of another 
place than that of which he had been a ſubordi- 
nate monk, or he might act in the right of 
another, as executor (d). And the abbot, as well 


as the ſubordinate monks, was, asa natural perſon, 


(a) Co. Lit. 2, a. (b) Long one Ed. 45 7396 


(c) 11 Af, pl. 9. Bro. Corpor. 81. 
(4) 3H, 6, 23. Bro. Corpor. 78. Moigne. 1. 
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e as dead in law; but he had a politic 
capacity as ſovereign of the houſe, by which he 
might ſue and be ſued, infeoff, give, demiſe, and 
leaſe to others, and purchaſe and take from others, 
and which was admitted by the policy of the law, 
that thoſe, who had a right againft the houſe, 


might know how they were to ſue, and that the 


rights of the houſe itſelf ger. be recovered in 
the name of the abbot (a). | 


TRERE is one general diviſion of corporations, 
whether ſole or aggregate, into ecel;/iaſtical, and 


lay. Eccleſiaſtical corporations are thoſe of which 


not only the members are ſpiritual perſons, but of 
which the object of the inſtitution is alſo ſpiritual; 
ſuch are biſhops; ſome deans and prebendaries; 


all archdeacons, parſons and vicars; and formerly 
chauntry prieſts, which are ſole corporations; deans 


and chapters at preſent, and formerly prior and 


convent, abbot and monks, which are corpo- 


rations aggregate. 


Ax eccleſiaſtical corporations were formerly 
ſubdivided into regular and ſecular; the regular 
were compoſed of thoſe eccleſiaſtical perſons who |: 
lived under ſome rule, had a common dormitory | 


and refectory, and were obliged to obſerve the 


(a) Vid. 22 H. 6, 4. Co. Lit. 346, b. 347, a» 
„ naſteries, 
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ſtatutes of their order; of this claſs were the mo- 
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naſteries, priories, and ſome canonries. The ſe- 
cular were ſo called becauſe they converſed 22 
' ſeculo, performed ſpiritual offices to the laity, and 
took upon them the cure of ſouls: ſuch are, 
at this day, all the eccleſiaſtical corporations 
| known to the law, and ſuch were formerly ſome 
canons (a). 

Ir is not the deſcription of the perſons who are 
the members of a corporation, but the purpoſe of 
its inſtitution which characteriſes it to be a lay or 
a ſpiritual foundation ; ; and for this reaſon, though 

the greater part of the members of the colleges in 
the univerſities be clerical, yet they are, in ge- 
neral, to be conſidered as lay corporations (5): 
they are not within the juriſdiction of the eccleſi- 
aſtical courts; their members have no admiſſion 
or inſtitution from the ordinary; they are merely 
private ſocieties to be governed by their own 
' ſtatutes and orders (c): moſt of them were 
founded ad Hudendum et orandum : the object of 
their ſtudies is human learning, in its various 
branches, as logic, philoſophy, mathematics. 
Camden (4), deſcribing the univerſity of Oxford, 
ſays, that the places of learning were, in ancient 
tines, called Suda, for that they were * 


(a) Vid. Burn O Eccleſiaſtical Law, Monaſteri ies, 2 3. 
(5) Per Holt, Carth, 93. Vid. 1 Lord Raym. 6. 
(c) Skinner, 494. (a) Britannia 381, cited Raym, 107. 
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pyro bonarum literarum ſtudigſis: and in his deſcrip- 


tion of Cambridge, after having enumerated all 
the colleges in the univerſity, he adds, © I will let 


paſs li monaſteries and religious houſes ;*” ſo 


that he makes a plain diſtinction between the 
colleges and religious houſes : and Stow (a), enu- 
merating all the colleges of both univerſities, and 


their foundations, and ſhewing ſome originally 
founded ſor grammar, ſome for logic, and others, 
for other ſciences, reckons none of them barely for 
eccleſiaſtical matters. Lindwood (4) defines a a 
college to be only habelaculum ſcholarium: and if 


we obſerve the foundation of all religious and 


cccleſiaſtical corporations and ſocicties, not one 


will be found whoſe object was ad fludendum. 
Their actign was either to pray pro animabus, or 
to obſerve ſuch and ſuch canonical hours, accord- 


ing to ſuch and ſuch an order, their matins, veſ- 
pers, and other ceremonies belonging to divine 


worſhip, which were prepared by the church to 
their hands, and were ſuch as men of little learn- 
ing might perform; they might contemplate on 


what was already preſcribed to them, but not ex- 
cogitate new matters in religion: They went on 


in a circle, and where they left off at night they 


began in the morning: They were not enjoined 


| 3 | 
(a) Fol. 450, &c. cited Raym. 108. 


(5) 155 K. cap, de Magiſtris, cited Raym. ibid. } 
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1N"TRODUCTION. _- - 
ad fludendum, but ad celebrandum divina. It is true 
there have been ſome members of ſuch founda- 
tions, who have made proficiency in arts, have 
written learned tracts, and improved human 
knowledge ; but this was not the purpoſe of their 
inſtitution, for it is not ſtudy, but celebratio divino- 
rum, which makes an eccleſiaſtical corporation; 
nor does the injunction to pray conſtitute an 


ecclefiaſtical foundation; for that was implied as 
concomitant to all ſtudies: if. the injunction of 
ſaying their prayers were to make a corporation 
ſpiritual, there was hardly any one of thoſe which, 
beyond all doubt, were Bay hoſpitals, | but "woung | 


have been ſpiritual (a). | 

Tux knights of St. John of Jeruſ dem, hed 
religious, were not eccleſiaſtical, but lay corpo- 
rations (6). | 3 

Lax corporations are again aba imo 
two claſſes, elzemo/ynary and civil. Elecmoſynary 
corporations are ſuch as are conſtituted for the 
perpetual diſtribution of the free alms, or bounty of 


the founder of them, to ſuch perſons as he has 
directed (c). Theſe are of two general deicrip- 


tions: hoſpitals for the maintenance and reliet of 


poor and impotent perſons; and colleges for tie 
promotion of learning, and the ſupport of perſons 


(a) Vid: Raym. 108, 109. 3385 (6) Gold „. 393. et 64. 
(Bl. Comment, 471, 


engaged 
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engaged in literary purſuits, of which the greater 
number are within the univerſities, and form com- 
ponent parts of theſe larger corporations; and 
others are out of the univerſities, and not 
neceſſarily connected with them. 5 E 
* Or hoſpitals,” ſays Sir Edward Coke,“ ſome 
are corporations aggregate of many, as of maſter, 


1 ; | or warden, and his confreres; ſome, where the 
ve: | maſter or warden hath alone the eſtate of in- 
| heritance in him, and the brethren or ſiſters 


. | Fi g 
n FT 3 — x 
— — N 4 
= CN Ie Iona: 


FTE Power to conſent, having a e or common 
4 1 F | ſeal” (a). Tn : 
5 Brrwirx ſuch hoſpitals as theſe, and colleges 
1 either in the univerſities or out of them, there is 
7 N ö no difference in legal conſideration; the difference 
| | is only in degree; for, where, in an hoſpital, the 

5 f maſter and poor are incorporated, it is a college, 


having a common ſeal by which it acts, although 
it have not the name of a college (5). But there 


14 are other hoſpitals « where the maſter or warden x. 
d by hath the eſtate in him, but where there is no 1 
1 55 college or common ſeal, and which, therefore, 5 
3 cannot properly be conſidered as corporations, 
the maſter or warden being merely a truſtce. for 
1 ES the houſe. 
3 147 ERR THERE are other hoſpitals, where the poor, who 
arc the objects of the founder's bounty, are not 
| (a) co. Lit. 3472 8 (b) Per Holt. Skinner, 484. 
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themſelves incorporated, but the corporate ſuc- 


Ceſſion is veſted in truſtees under various deno- 


nominations, who, of courſe, have no beneficial 


intereſt, but are only employed as inſtruments 


to effectuate the purpoſes of the inſtitution; of 


this deſcripuon is Sutton's Hoſpital, commonly 


Hoſpitals of modern creation; but theſe, ſays Lord 
Coke, are not legal hoſpitals (5). _ 
TukRk are alſo many other corporations, re- 


ſembling hoſpitals, of this laſt deſcription, which 


are neither colleges nor hoſpitals, but which 
may be claſſed under the head of eleemoſynary 
corporations, as their object 1s, by means of 


truſtees incorporated, to carry into execution 
| ſome public charity; ſuch is the corporation 


created in the reign of Queen Anne (c), under 


the name of © the governor of the bounty of 
Queen Anne, for the augmentation of the main- 


IY 


tenance of the poor clergy; and ſuch are many 


corporations of truſtees for the education of 


children at free ſchools, and many others, for 
various purpoſes. 


called the Charter Houſe (a); and moſt other 


Civir corporations a are eſtabliſhed for a variety . 


of temporal purpoſes. Thus a corporate capacity 


(a) 10 Co. 1, 35. | (5) 10 Co. 31, a. | 
(c) 2 Ann. c. 11. 5 Ann. c. 24, 6 Ann. c. 27. 1 Geo. 7, ft, 2, 
c. 10. 3 Geo. 1, c. 10, 1 2 
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is given to the King, to prevent, in general, the 


pofſibility of an interregnum or vacancy of the 


throne, and to preſerve entire the poſſeſſions of 


. the crown; for immediately on the demiſe of one 
| King, his ſucceſſor is in full poſſeſſion of the 
regal rights and dignity (a). Other civil corpo- | 


rations are eſtabliſhed for the purpoſe of local 
government, ſuch as the corporations of cities 
and towns, under the names of Mayor and Com- 


monalty, Bailiffs and Burgeſſes, and other ſimilar 


denominations; and to this claſs ſcem properly to 
belong the general corporate bodies of the two 


univerſities, which, whatever may have been the 


notion of former times with reſpec to them, are 


now univerſally confidered as Jay corporations 
with temporal rights, not as cleemoſynary foun- 
dations, as particular colleges are, though ſtipends 


are annexed to particular magiſtrates and pro- 
feſſors; for theſe are rewards pro opera el labore, 
in the ſame manner as the ſanding ſalaries of par- 
ticular officers in other corporations which are 


confeſſedly not eleemoſynary, but civil (2 Other 


corporations are eſtabliſhed for the maintenance 
and regulation of ſome particular object of public 


policy; ſuch as the Corporation of the Trinity 


Houſe for regulating navigation (c), the Bank, 


(a) 1 Bl. S8 29. Hs Bur. 1652, 1656, 1 Bl. Com. 471. | 
() Sawyer's Arg. Quo. War. 9. 5 
| and 
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and the different Inſurance Companies in Lon- 
don; others for the regulation of trade, manufac- 
tures, and commerce, ſuch as the Faſt India Com- 


| pany, and the companies of trades in London and 


other towns; others for the advancement of ſci- 


ence in general, or ſome particular branches of 


it; ſuch are the College of Phyſicians and the 


Company of Surgeons in London for the improve- 
ment of the medical ſcience; the Royal Society 
for the advancement of natural knowledge; the 


Society of Antiquarians for promoting the ſtudy 
of antiquities; and the Royal Academy of Arts 
for cultivating painting and ſculpture. _ 

Turk are alſo ſome corporations which have a 
corporate capacity only to ſome particular pur- 
poſe. Thus the churchwardens may take goods 


in ſucceſſion to the uſe of the pariſhioners (a); ſo, 
if a gift of chattels be made to the pariſhioners, 


it is good, and the churchwardens ſhall have an 


action for them, the gift being conſidered to be 
for the uſe of the church (5). They have the 


cuſtody -;f the ornaments of the church, as the 
plate and bells, and an action of treſpaſs has been 
maintained by them againſt the parſon for break- 
ing the bells; though the parſon pleaded that he 


and others purchaſed the bells with their own 


(a) 20 Ed. 4. 2 Bro. Corp. 60. 
(5) 37 H. 6, 30. Bro. Corpor. 73. | 
| . IL Ode, 
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money, and put it up; becauſe, when put up, it 


was conſecrated to the church (a). So, if a man 
take the organs out of the church, they may have 


an action of treſpaſs for it for the organs belong 
to the pariſhioners and not to the parſon (5). So, 


the churchwardens, by the aſſent of the pariſhion- 


ers, may take a ruinous bell, and deliver it to a 
bell- founder, and agree that he ſhall have a cer- 
tain ſum for caſting it, on which the bell- founder 


may retain the bell till he be paid; and this agree- 
ment ſhall excuſe the churchwardens in a writ of 
account brought againſt them by their ſucceſſors ; 


becauſe the pariſhioners are a corporation for the 


diſpoſal of ſuch perſonal things as belong to the 


church (c). So, with the like conſent of the pa- 


riſhioners, they may take ſtones belonging to the 
church, and empower a builder, with part of 


them, to repair a ruinous window, retaining the 
reſidue to. himſelf, in ſatisfaction of his labour 


and expences (4): ſo, they may have an appeal of 


robbery, or an action of treſpaſs, for thoſe things 


of which they have the cuſtody, and count to the 
damage of the pariſhioners (e): but they cannot 


give or releaſe them, for that is to the diſadvan- 


(a) Vid. 11 H. 4, 12. (5) 1 Roll. 393. 
(c) Inter Methold et Winn, 1 Rol. 393. M. 37, 38. El. B. R. 
(Ad) Id. ibid. (e) Vid. Finch's Law, 178, and the authorities 
there cited. 1 Leon. 177. Comb. 417. 1 Vent. 89. | 
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tage of the church; and if they do, the pariſh 
may chooſe new churhwardens, who ſhall have an 
account againſt them (a): but if a feoffment be 

made to the uſe of the churchwardens, it is void, 
for they have no capacity for ſuch a purpoſe. So 
a deviſe or a gift of land to the pariſhioners is not 


good; nor can the churchwardens preſcribe to 
have lands to them and their ſucceſſors, for they 
are nota corporation to have lands (4), neither 


does their capacity extend to take an obligation 
to them and their ſucceſſors (c): neither is a gift 
by them of goods in their cuſtody good, without 
the aſſent of the ſidemen or veſtry (d): and the 


corporate capacity is in the churchwardens jointly, 


and therefore the one, without the other, cannot 


give away the goods of the church, nor releaſe 


coſts to which they are entitled(e). But though 
the corporate capacity of churchwardens be, in 


general, thus limited, yet by letters patent they 


may, in particular caſes, have a more enlarged 


capacity. Thus, in the caſe of St.. Saviour's, 
Southwark, it was granted, by letters patent, be- 


fore the 33 of Elizabeth, that the pariſhioners, 


or the greater number of them, ſhould annually 


(a) Finch, 179, &. | (5 Vid. 37 H. 6, 30. Bro. Corpor. 
77. 12 H. 7, 27. Bro. Corpor. 84. 17 H. 7, 27. b. x Rol. 393. 

(c) 20 Ed. 4, 2 Bro. Corpor. 60. | = 

(4) 1 Rol. 393. (e) Cro. Jac. 234. Bo. 
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e two churchwardens, and that they and their 


ſucceſſors ſhould be a corporation, with capacity 


to take, purchaſe, and ſell: ſo the King granted 


that the pariſhioners of Wallingford ſhould be a 


corporation to bargain and ſell; and in conſe- 
quence, they or the greater number were accuſ- 


tomed to make leaſes and eſtates (a); and by 

cuſtom in ſome places, as in London, the parſon 

and churchwardens are a corporation to purchaſe 
lands, and to demiſe them (4): ſo by ſtatute the 

9 G. 1, c. 7, the churchwardens and overſcers of 

the poor are enabled to purchaſe a workhoule for 
the uſe of the poor. 


Hew a Lead tor 4 compoſed. 


A corPoRATION is uſually compoſed of natural 
perſons, merely in their natural capacity; but it 


may alſo be compoſed of perſons in their political 
capacity of members of other corporations (c): 


Thus, by a charter of Edward the ſixth, the mayor, 
citizens, and commonalty of London ac appointed 


_ governors of Chriſt's Hoſpital of Bridewell, and 
incorporated by the name of the Governors of the 


poſſeſſions, revenues, and goods of the Hoſpital 
of Edward the ſixth King of Sogn, of Chrif 


Bride well (d). ” 
(a) Lane, 21. 10 Co, 66. (5) Cro. Jac. 552, 


(c) 10 Co. 20 b. (4) 10 Co. 3 b, 


So, 
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So, a man, who forms a component part of a 


corporation aggregate, may have, to ſome pur- 


poſes, a diſtinct corporate capacity ; thus a dean . 
and chapter form one corporation aggregate; but 
in many caſes both dean and prebendaries have 


- diſtinct rights as corporations ſole; each may 
have peculiar revenues, appropriated to him and 


his ſucceſſors in his political capacity; and the 
prebendaries alone, without the dean, may alſo 
form one aggregate corporation diſtinct from that 
of dean and chapter (a). 
| SOMETHING ſimilar to this obtained with reſpect 

to abbies and priories, before the diſſolution of 
monaſteries : of the former there was but one kind, 
every houſe being independent; but of the latter 
there were two kinds: firſt, thoſe where the prior 


nas chief governor, as fully as any abbot in his 
abby, and was choſen by the convent: fecondly, 


thoſe where the priory was a cell, ſubordinate to 


ſome great abby, and the prior was placed and 
diſplaced at the will of the abbot. But there was 
a conſiderable difference between ſome of thele 


cells; for ſome were altogether ſubject to their 


reſpective abbies, who {ent them what officers and 
& - monks they pleaſed, and took their revenues into 


the common ſtock of the abbies: but others con- 
uſted of a ſtated number of monks, who had a 


(a) 9 Ed. 3, 18 b. 1 1 4, 10 b. 20 Ed. 4, 2. 10 Co. 31 b. 
SN prior 
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prior ſent them from the abby, and paid a penſion 


yearly, as an acknowledgement of their ſubjec- 


tion, but acted in other matters as an indepen- 
dent body, and hi d the reſt of the revenues tor 


| Rear own. uſe (a). 


Tuns, the poſſeſſions of the abbot and prior ol 


Weſtminſter were ſeveral, and there have been in- 
ſtances of the prior having brought a Quare impedi 
againſt the abbot, though it is ſaid, * that this 


muſt have been by virtue of the King's charter, 
becauſe a corporation cannot be divided into two 


corporations, but by the King's grant” (4). 


So, a writ having been brought by a prior, the 
defendant pleaded that the plaintiff was a monk 


profeſſed, under the obedience of one B. abbot of 
S. to which the plaintiff replied, that he and his 
predeceſſors, priors, had impleaded and been im- 
plcaded, and had anſwered and been anſwered, 

without their ſovereign, for time immemorial, and 
this was held good, and inſtances mentioned of 


ſeveral priors having been impleaded without their 
ſovercign, notwithſtanding that they were re- 
moveable at his will (c). 
So, alſo, ſeveral diſtinct and independent cor- 
porations may form the component parts of one 


(a) Burn's Ecclef Lins, tit, Monaſteries, ſ. 7. 

(8) 49 Aſſ. pl. 8. Bro. Corpor. 45. 5 

(c) 12 Ed. 4, 77 b. Bro. Corpor. 57. vid. 14 H. 4, 10. Bro. 
Corpor. 70. | 
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general corporate body: thus there are in Shrewſ- 
bury ſeveral diſtinct independent companies of 
carpenters, brickmakers, bricklayers, tylers, and 
plaiſterers, and theſe all united form one great 
corporation, under the name of the company of 
carpenters, brickmakers, bricklayers, tylers, and 
plaſterers of Shrewſbury (a). 

"Tre are ſome towns in which there are ſeve- 
ral incorporated companies of trades, which have 


ſo far a connection with the general corporation of 


the town, that no man can be a freeman of the 
town at large, and conſequently a member of the 
general corporation, without being previouſly a 

freeman of ſome one of theſe companies; of this 
deſcription is the corporation of the city of Lon- 
don (4) and of many other cities and towns: and 
the general corporate bodies of the univerſities are 
conſtituted nearly in the ſame manner; for every 
member of the general corporation muſt be a 
member of ſome one or other of the colleges or 
halls within the univerſity. There are other incor- 
porated towns in which there are no incorporated 
companies which have any reference to the general 
corporation of the town, and the freedom of the 
town of courſe refers only to that general corpora- 
ton; ſuch, I am informed, are the towns of 
Kingſton upon Hull and Kingſton upon Thames. 

(5b) 1 Str, 675. 5 | 
D2- ä 


(a) Vid. Doug. 374 (3599. 
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Turns arc alſo ſeveral corporate companies of 
trades, without reference to any general corpora- 
tion of the town in which they are, and indeed 
where there is no incorporation of the town at all; 
ſuch are the cutlers' company of Sheffield, and 
the company of ſhipwrights of Rotherhithe (a). 
The Bank, the Eaſt India company, the College 
of. Phyſicians, and the other ſcientific companies 
before mentioned, have no reference to the gene- 
ral corporation of the city of London. 

MaNx aggregate corporations are compoſed of 
ſeveral diſtinct parts, which are called integral 
parts, without any one of which the corporation 
would not be complete, although none of them 
be a diſtinct corporation; thus, where a corpora- 
tion conſiſts of a mayor, aldermen, and com- 
monalty, the mayor, the aldermen, and common- 
alty are three integral parts; but neither of theſe 
has any corporate capacity diſtinct from the other 
two, and therefore the mayor cannot, in his po- 
litical character of mayor, take in ſucceſſion any | 
thing as a ſole corporatiog ; nor the aldermen, as a 1 
ſcle& body, take any thing to them and their ſuc- Þ 
ceſſors as an aggregate corporation. 5 

Is moſt aggregate corporations, there is one 
particular perſon who is called the head, and who 


(a) vid. 2 Bulſtr. 233. 1 
- | forms 


Ws MINAS. 
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of | forms one of the integral parts of the corporation ; 
i © fuchis the mayor ina corporation of mayor, alder- 
1 men, and commonalty; the chancellor in the gene- 
ral corporations of the univerſities; the dean in 
the corporation of dean and chapter; the maſter 
in a corporation of maſter and fellows, or maſter, 
fellows, and ſcholars, in the colleges of the univer- 
1 ſities, or in a corporation of maſter, wardens» 
7 and aſſiſtants of any of the companies in 1 London, 
I or other cities. 
4 Bur there may be a corporation aggregate af 
2 many perſons capable, without a head, as a chap- 
3 ter without a dean, or a commonalty without a a 
3 mayor; thus the collegiate church of Southwell, 
3 4 in Nottinghamſhire, conſiſts of prebendaries only, 
_ . without a dean; and the governors of Sutton's | 
= > Hoſpital, commonly called the Charter-houſe, 
pole have no preſident or ſuperior, but are all of equal 
YR authority ; and at firſt the greater number of cor- 
po porations v ere without a head (a). 
any (a) Vid. 1 Bl. Gra 478, 10 Co. 30 b. the caſe of Sutton's Hoſ- 
„as A pital, | | 
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ON THE 


LAW OF CORPORATIONS. 


C H A P. f 1 
ow A CORPORATION is CREATED. 


Wirn reſpect to the authority, by which corporations 
are eſtabliſhed, they are generally divided into four kinds. 
1. Corporations by common law. 2. By authority of 
parliament. 3. By the King's charter; and 4. By pre- 
(cription (a). 5 5 N | 
CoRPoRATIONS by common law, are thoſe to which 
ſeveral corporate capacities have been annexed, in virtue of 
their political character, by the univerſal aſſent of the com- 
munity, from the moſt remote period to which their exiſt- 
ence can be traced: Of this deſcription are the King, all 
biſhops, parſons, vicars, deans, archdeacons, prebendaries, 


or canons of ſome cathedrals, churchwardens, and deans 


(a) 10 Co. 29 b. 3 Bel. $33, | 
5 5 "a6 
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and chapters, and ſuch were all chauntry prieſts, abbot and 


convent, or prior and convent. It is, indeed, ſometimes 
ſaid, that a corporation of dean and chapter; is a corpor- 
ation by the King's charter (a); ; at other times that it 
may be by preſcription; King's grant, or act of parlia- 
ment (); and the ſame obſervations might have been made 
with reſpect to abbot and convent, or prior and convent. 


When it is ſaid, they may be by preſcription, nothing more 


can be meant, than, that they may be by common law; 
for it is impoſſible that, in this place, the word © preicrip- 


e tion'' can be taken in an appropriate ſenſe: and, it is 


true, that in one point of view, they may be conſidered as 


corporations by the King's grant, or by act of parliament, 


and, in another, as corporations by the common law. 


Their capacity, and the nature of their cfah] iſhment, they 
derive from immemorial uſage, which gives them the de- 
{cription of corporations by the common law; yet they 


are all, individually, of the King's foundation; ſome of 


ancient foundation, ſays Sir Edward Coke, and others 
newly erected, and may have been ere Ned either by act of 
parliament, or by the act of the King alone: or, in other 


words, the act of the King gives "ORs to every individual 


| bithopric, deanery and chapter, &c. but the moment it 
is erected as a bithopric, or deanery and chapter, the na- 
ture of their inſtitution, their capacities and incapacities, 


are immediately known to the common law (c). 
A CORPORATION by authority of parliament, as the 


terms imply, is a corporation eſtabliſhed in conſequence 


of the expreſs act of the whole legiſlature; as a corpo- 
ration by the King's charter is ſuch a one as exiſts by 


virtue of ſuch charter alone. 


(a) Plowd. 242. (5) Sir W. Jones, 168. 
(c) Vid. IInſt. 94 A. 97 a. 134 a. 344 2. 
| A cok- 


% 
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A CORPORATION by preſcription is a corporation 
which has exiſted from time immemorial, and of which, 
it is impoſtible to ſhew the commencement by any parti- 


it cular charter or act of parliament, the law preſuming, that 

„ ſuch charter, or act of parliament, once exiſted, but that it 

ls Si has been loſt by ſuch accidents as length of time may pro- 

t. guce(s): = 

1 1 BO the exiſtence of all corporations, it has long been 


an eſtabliſhed maxim, that the King's conſent is abſolutely 
neceſſary; in thoſe by common law, and by preſcription, 
it is implied; and in thoſe by authority of parliament, and 
by charter, it is expreſsly given: But, when it is ſaid, 
<« that the King's conſent is neceſſarily implied in corpo- 
rations by the common law,” this is to be underſtood in no 
other ſenſe than another maxim, “ that the conſent of 
every individual of a community is neceſſarily implied to 
every law. of that community;”” all thoſe corporations 
which are ſaid to exiſt, by force of the common law, exiſted 
at a time when the King did not form a diſtinct branch of 
the legiſlature (5); they exiſted before the union of the 
heptarchy; and before that event, and during the whole of 
the Saxon period, the King ſeems to have had no other au- 
 thority, as 2 legiſlator, than what he derived from the 
influence which he neceſſarily poſſeſſed as the preſident of 
the grand council of the nation (c). Neither does he ſeem 
to have originally been the only perſon who might, with- 
out the authority of the legiſlature, have given being to 
any of thoſe corporations which do not come under the de- 


(a) Vid. 21 Ed. 4, 56 et ſeq. Bro. Corpor. G5. | 
(%) This is to be underſtood according to the diſtinction taken in 
poge 40. | | : | - 7535 | 
(c) Vid. Millar on the Engliſch Government, I. 1. c. 8. particularly 
page 154. | rn | 
| | ſcription 


— — — wt — e 5 


— — 


— 0 IS ae & — Þ.; --" 


j n — * 
0 b 
4 
* 
\ tem. oY Ss 
— *——̃— 8 5 q * 
- Ce . — 5 
* 


42 : THE Law 


ſcription of thoſe which are ſaid to exiſt by force of the 1 


common law. It is certain, that during the latter part of 
the Saxon period, and for ſome time after the conqueſt, the 
great nobles claimed and exerciſed prerogatives within 


their own demeſnes, ſimilar to thoſe which the King exer- 


Ciſed within thoſe of the crown (a); and of theſe it is cer- 


tain, that the power of conferring corporate privileges on 
their towns, was one. There are many inſtances of towns 


within the demeſnes of the feudal barons, which had en- 
joyed ſuch privileges by charters from their immediate 
lords, and, having come to the crown by eſcheat, have had 
theſe privileges confirmed, and others added to them by 


5 ſubſequent charters from the King (5). The whole hiſtory. 
of the incorporation of towns, in every country in Europe, 


proves, that the King did not excluſively poſſeſs this pre- 
rogative. © The inhabitants were originally the tenants, 


or dependants, either of the King or ſome particular no- 


3 on whoſe demeſne they reſided, and the ſupe- 


rior, whether King or Lord, “ exacted from them, not 


only a rent for the lands which they poſſeſſed, but various 


tolls and duties for the goods which they exchanged with 


their neighbours. Theſe exactions, which had been at 
firſt precarious, were gradually aſcertained and fixed, 


either by long cuſtom, or by expreſs regulations. But 


as, on the one hand, many artifices had been frequently 
practiſed, in order to elude the payment of thoſe duties, 


and as, on the other hand, the perſons employed in levy- 


ing them were often guilty of oppreſſion; the inhabitants 


of particular towns, on their increaſing in wealth, were 
induced to make a bug with the ſuperior, by which 


(a) Vid. Mi lar 149, and Stewart 8 Diſſertation concerning the An. 
tiquity of the Engliſh Conſtitution, part 3. ſ. 3. | 
* Vid. Lutw. 1 336, the caſe of . in Glouceſterſhire. 
they 
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5 they undertook to pay a certain yearly rent, in the room 
f Ot all his occaſional demands; and theſe pecuniary com- 
e poſitions, being found expedient for both parties, were 


gradually extended to a Jonger 1 and at laſt ren- 
dered perpetual. 
CAN agreement of this End ſeems to have ſuggeſted the 


n firſt idea of a borough conſidered as a corporation. Some 
15 of the principal inhabitants of a town undertook to pay 
= the ſuperior's yearly rent; in confideration of which, 
te they were permitted to levy the old duties, and became 


d reſponſible for the funds committed to their care. As 


y managers of the community, therefore, they were 
ry. bound to fulfil its obligations to the ſuperior; and 
e, by a natural extenſion of the ſame principle, it came 
BY to be underſtood, that they might be proſecuted for 
ts, all its debts; as, on the other hand, they obtained, of 
5 courſe, a right of proſecuting all its debtors. The ſociety 
5 was thus viewed in the light of a body politic, or fictiti- 
of ous perſon, capable of legal deeds, and executing every 
_ fort of tranſaction by means of truſtees or guardians. 

ith « Tris alteration in the ſtate of towns, was accom- 
af panied with many other improvements. They were 
ed, now generally in a condition to diſpenſe with the pro- 
has tection of their ſuperior; and took upon themſelves the 
tly 2 burden of keeping a guard, to defend them againſt a 
es, foreign enemy, and to ſecure their internal tranquility. 
y- On this account, beſide the appointment of their own 
. adminiſtrators, they obtained the privilege of electing 
ere magiſtrates for diſtributing juſtice among them,” and 
nch 5 were thus veſted with the local nee of the 


my ( a). 


(a) Millar 359, 380. Vid, Firma Burgi, b. et ſeq. 15, 16, 27,and 
c. 2, f. 8, a grant of privileges by a baron, and c. 7, 1. 16. 
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TRE diftinction which ſtill ſubſiſts in 3 be- 
tween royal boroughs, and boroughs of barony, is alſo a 
proof of this prerogative Win once agel to the 


barons. 
Tarar the King, however, Was, very ſoon ater 5 


conqueſt, underſtood to poſſeſs the ex clufs de prerogative of 
erecting guilds, or incorporate companies, appears from 


this circumſtance, that many ſuch companies were ſup- 

preſſed, about that period, as adulterine guilds; that is, 

guilds ſet up without the King's warrant or authority (4). 
Id the time of Bracton, who lived in the reigns of 


5 Henry the third and Edward the firſt, the King's preroga- 


tive, as to the excluſive right of granting liberties and 


ttanchiſes in general, ſeems to have been fully eſtabliſh- 


ed (C); and the abſolute neceſſity of his aſſent to the 
erection of any corporation was held, in the reign of Ed- 


ward the third, to have been long ſettled as clear law (c). 


Ar the time of the reformation, in conſequence of the 
ſtatute of Edward the ſixth (d), which gave the colleges 


therein deſcribed to the King, it generally became a queſ- 


tion, whether the houſe claimed was a lawful college, the 


: determination of which depended on the authority by 
which it was eſtabliſhed. | 


| Ins the caſe of Greyſtock College ey it appeared, that 
Pope Urban, at the requeſt of Ralph, baron of Greyſtock, 
founded a college of a maſter and mx prieſts, reſident at 


(a) Vid. Firma Burgi 26, i the time of H. 2% 

(e) Brat. J. 2, c. 24, f. 55, 56. 

(c) 49 Ed. 3. 3, 4, 49 Aſſ. 8 Bro. Corpor. 155 Preſcription 15.4 
10 Co. 33 b. 1 Rol. 512. 

(4) 1 Ed. 6. c. 14. | | 
(e) Dyer 81. 5. 64. 4 Co, 107 b. cited in Adams and Lambert's 


Greyſtock, 
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Greyſtock, and afligned to each of the prieſts five marks 
per annum, beſide their bed and chamber, and to the matter 
4ol. per annum; and it was certified into the book of firſt 
fruits and tenths, that this college was in being within five 
years before the making of the ſtatute; and it was reſolved, 
« by the juſtices,” that this r-putative college was not 


BE given to the King, by that ſtatute, becauſe it wanted a 
f = /auful beginning, and the countenance allo of a lawful com- 
„ mencement, for that the Pope could not found or incor- 
porate a college within this realm, nor aſſign, nor licence 
J others to aflign, temporal livings to it; but that it ought 
- to be done by the King himſelf, and by no other. 
. Bor if the college had the countenance of a lawful com- 
© .mencement, as Sir Edward Coke expreſles it, then it was 
e held that, by that ſtatute, it was given to the King. 
- Tuus, in the caſe of the college of Landwybrevy (a) 
where it appeared that King Edward the firſt, in the 12th 
© year of his reign, by his letters patent under the great ſeal, 
8 granted to Thomas Beale, then biſhop of St. David's, and 
. his ſucceſſors, the advowſon of thirty- four churches, in 
1C Wales, within his dioceſe, to hold of the King and his ſuc- 
M4 ceſlors, fo that the bithop and his ſucceſſors might appro- 
priate them, or any of them, to their churches of St. 
at David's and Aberguelley, or make and annex prebends of 
k, them in the ſaid churches of St. David's and Aberguelley, 
at as to them ſhould ſeem moſt convenient; and three years 
alter, the biſhop, by the King's aſſent, as he affirmed in his 
inſtrument, out of the chapter of St. David's, erected and 
| eſtabliſhed a college, or church collegiate, in Landwybrevy, 
Be Ks one of the thirty-four churches, and ordained thirteen 
canons ſecular there, namely, five prieſts, four . and 
rt's | 
= (a) Dyer 267, pl. 12, 13, cited Co. 107, 169, vid, Hob. 123. 
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four ſubdeacons, and annexed and appropriated thirteen of 
the faid churches to them, as prebends, reſerving to the 
biſhop himſelf and his ſucceſſors, as deans, a place in the 


| Choir, and voice in the chapter, and alſo the power of viſi- 


tation and correction; in which, ſays Lord Coke, the 
biſhop did not purſue the authority and power given him 


by the letters patent, for, by them, no power was given 
him to found ſuch college: and afterwards King Edward 


the third, by his letters patent, reciting the ſaid foundation 
and erection of the ſaid college, and all other the premiſes, 


with ſome doubt of the validity of it, by the ſame letters 


patent, granted and confirmed to the then biſhop of St. 


David's and his ſucceſſors, all that which his ſaid prede- 


ceſſor had done in the premiſſes, notwithſtanding the ſtatute 
of mortmain, or any other ſtatute: and though this college 
was erected or founded, and the appropriations made with- 


out the King's licence, and the grant and confirmation 
made to the biſhop and his ſucceſſors, could not make the 


college good in law, as it wanted lawful erection and foun- 


dation: yet, as it had continued a college in reputation till 


the 1 E. 6, and had the countenancè of the King's letters 
patent, though they had not effect, the juſtices held, that it 
was given to the King by the proviſions of this act. 


Hour, during the times of Popery, even long after the 
King's conſent was thought neceſſary to the erection of a 
corporation, it was held, that that conſent was not ſuffici- 


ent, without the concurrence. of the Pope, to found an 
abbey or a convent (a). | 

In the more ancient. books, we find ſeveral inſtances of 
private companies of trades within a corporate town, 
claiming to act as corporations erected by the authority of 


(a) Vid. 14 H. 8. 2. 29. Bro, Corpor. 34, and Jenkin's Centuries, 
„ the 
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the general corporation of the town in which they claim to 
act; but it is on all ſuch occaſions uniformly decided, that 
no commonalty or corporation can make another corpo- 
ration or commonalty, either by uſage or preſcription, or 
by any other means than by the authority of the King's 
charter empowering them to do ſo, by expreſs words (a). 
Bur it is admitted (00, that the mayor and commonalty 


of London may make a fraternity or company within the 
city, which, however, will be no more than a volun- 


tary aſſociation, from which each of the members may re- 
tire whenever he pleaſes. | 

AND in later times, it is ſaid by the court, +, that, ws though 
the city of London cannot make a corporation, as that can 
only be created by the crown; yet they may make a fra- | 
ternity or fellowſhip:??* and the court thus diſtinguiſhes be- 
tween a corporation and a fraternity, © that a corporation 
is properly an inveſting of the people of the place with the 
local government thereof, and therefore their laws ſhall 
bind ſtrangers ; but that a fraternity is ſome people of a 


place united together in reſpect of a myſtery and buſineſs, 


into a company, and their laws and ordinances cannot bind 
{trangers, becauſe they have not a local power or govern- 
ment“ (c). | | 
Tunis diſtinction, however, is certainly made in very 
inaccurate terms; it ſeems to imply, that the name of cor- 
poration, and the powers belonging to ſuch a body, can be 


| enjoyed only by a corporation inveſted with the « local 


government” of a place, and that all the companies of 


. trades within towns and cities, are only voluntary aſſoci- 


ations, and can exerciſe no corporate powers, which is 


(a) Vid. 49 Ail. p. S. 49 Ed. 3. 3, 4 Bro. Corpor. 15, 45. Pre- 


3 leription 15. 10 Co. 33 b. 1 Rel., x 68. 291. 2 Keb. 33 


(b) Vid. the laſt cited authorities. (c) Salk. 193. 
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| ' cxrtainly-n not true; for wha ſuch com panies are incorpo 


rated by the King's charter, they are as much corpo- 
rations, as the general corporate body of the town or city 
in which they are. But the true diſtinction ſeems to be 
this, that a company incorporated by the King's charter, 
can act as a corporation by its own intrinſic powers with- 
out the aſſiſtance or protection of the corporation of the 


town; but that a company eſtabliſhed by the authority of 


the mayor and commonalty of London, though allowed to 
be a legal inſtitution, cannot act of itſelf as a corporation, 
but its: members muſt aſſert their claim of privileges under 
the preſcriptive right of the mayor and commonalty to 
"eſtabliſh ſuch a company: a diſtinction which ſeems to 
be ſupported by the following caſes. | 


A BYE law was made in the city of London, reciting, 


that the company of minſtrels were an ancient company, 


and that great miſchief and debauchery had happened, on 


account of ſeveral foreigners having ſet up dancing ſchools; ' 


for which reaſon, it was ordered, that all perſons uting 


thoſe arts, not being free of that company, ſhould, on no- 


tice, by ſummons of the beadle, accept their freedom, 


under a penalty of ro/. one half to the mayor and com- 


monalty, and the other half to the company of muſic— 


' maſters. The court held, that a bye law which obliged 


dancing maſters to be of the company of mulicians, could 


not be good: and Holt C. J. ſaid, the muſicians were no 


corporation; they were a brotherhood or club, to meet and 


drink and talk together, and no more; the city migit 
make. a guild or fraternity of. dancing maſters, th9ugh 1%; 


could not make a corporation, and then it were reaſonable t 
oblige the dancing maſters to be of that company, thoug" 


they could not oblige them to be of a company foreign to 3 


their profeſſion (a). 


(a) Comb. 372 
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To a 3 corpus directed to the court of che mayor 
of London, the cuſtom of London was returned, © that 
the porterage from any veſſel on the river, and the meter- 
age of corn, roots, &c. imported or exported, belonged to 
the city, upwards from S$taines-bridge to London-bridge, 
and downwards as far as 7endal in Kent; and alſo another 
cuſtom to make bye laws, confirmed by Richard the ſecond, 
where any of their cuſtoms wanted a ſuitable remedy.” 
And further, © that in the eighteenth year of King James 
the firſt, a bye law was made by the cor,oration, that the 
corn porters ſhould be a company, with twenty-four 
aſſiſtants, who ſhould be called free porters, and ould | 
work at a particular ſettled rate; and that none but the fres 
porters ſhould intermeddle in importing or exporting any 
corn, roots, &c. within the limits mentioned in the cuſtom, 
on pain of 20s. for every offence, except in time of danger 
or urgent neceſſity, or in the caſe of periſhable goods, the 


forfeiture to be recovered by action, in the name of the 


chamberlain, and four hundred porters were appointed for 
the future; and, that the free porters had ever ſince uſed and 
exerciſed this bye law, till the defendant intruded by carry- 
ing barley, though a free porter was preſent, by waich ke 
torteited 208. which the plaintiff, as chamberlain, was 
intitled to have, and for which he ſued in the mayor's 
court“ (a). | | 
AFTER a „ on the validity of the cuſtom, 
and the bye law, as founded on it, the court held both to be 
good, and, of courſe, recognized the power of the city of 


London to eſtabliſh ſuch «4 company, and the manner of 


enforcing We privileges of its members (5). 


(a) Fazakerley v. Wiltſhire, 


| 1 Str. 462. 
% Vid. tit, Bye Law. | 


= | | 1% 


actually often exerted it, in the erection of ſeveral matri- 


| eleemoſy nary or charitable corporations, when a licence is 
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if the poſleſlions, with which he endowed it, had been 0: 


with large poſſeſſions, yet the private perſon {till continucd 
founder. If a common perſon had founded a chauntry; 
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Ir was formerly aſſerted, that the act of incorporation 


muſt be the immediate act of the King himſelf, and that he 


could not grant a licence to another to erect a corpora-. 
tion (4) : but the law has long been ſettled otherwiſe and: 
he may not only grant a licence to a ſubject to erect a par- 
ticular corporation, but give a general power by charter 
to erect Corporations indehinitely. The chancellor of the 
univerſity of Oxford has by charter ſuch a power, and has 


culated companics, now ſubſiſting, of tradeſmen ſubſer- 
vient to the ſtudents (b). | 
Tn1s power is molt frequently exerciſed in the caſe / 


granted to a ſubject to erect ſuch a corporation, and to en- 
dow it with poſſeſſions or revenues; in which caſe the 
donor is called the founder. . . 

THE word “ foundation,“ as applied to ſuch corporations, 
is taken in two different ſenſes, which Sir Edward Coke 


datio perhciens,” for as to the politic capacity, the act 0. 
incorporation is metaphorically called the foundation, that 
being the beginning, as a foundation © quaſi fundamentun: 
capacitatis' preceding the whole: but as to the dotation, 
the firſt gift of the revenues is called the foundation, and 
he who gives it is the founder in law (c). | 

A PRIVATE perſon might have been, in the latter ſenſe, 
the founder of an abbey or priory, as well as the King; and 


ever ſo ſmall a value, and the King had afterwards endowed it 


(a) Vid. 2 H. 5. 13 a. b. 10 Co. 27 b. (5) Bl. Com. 474: 
(c) 10 Co. 33. a paſſim. 1 Rol. 514. 
and 
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where there is a fubj: 
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and afterwards the King had tranſlated it into a monafl crys 
and endowed it with poſſeſſions, yet the common perfor 
continued to be conſidered in law as the founder; fo, if. a 
ſubject had been the founder of an abbey or priory, and the 
King, after the ſtatute of 25 H. 8, c. 21, by which the ing 
Was declared to be the head of the church, hac; tranſtate- 


the abbot, or prior and monks, into dean and chapter, the 


founderihip would ill have remained in the fu! be Ns 
ſo, if the King had erected a chapel and g 
ſions, by which he was the found 
had afterwards been tranflated into regulars, 
would {till have been the founder, becauſe he gave the frit 


ziven it poltet- 
1 "+ 1 
EF 1 tlie jeculars 


yet the King 
3 


And it is ſaid, by Sir Edward Coke, that 
the founderſhip is ſo inſeparably incident to the blood of 
the founder, that it cannot be gran ted over, and that if a 
ſubject founder ſhould grant his founderſhip to the King 
by deed inrolled, it woul d be a void grant (c). 

Bur if the King and a common perlon give poſſeſhons 
to 4 corporation at the ſame time, on its original creatio! 
the King, by his prerogative, ſhall be the fourder (d). 

WITH reſpect to the mode of er 


5 


ting ſuch corporations, 


OE 3 
e founder, this difference is to be 


obſerved; either the King expreſſes the words of incorpo-— 


ration, deſigns the place, ap] oints the number, and gives 


them a conſtitution and a name by his charter, ſo that the 


C91 POration 18 complete; and then the founder or donor 
12 
15nothing more to do, than to make the dota iti on, W ithout 


any inſtrument comprehending any words of incorpora- 


(2) 3 H. 7, 6 b. cited 3 80 74 io-2 2 Inſt, 68. 
(b) 38 Al. 22. 1 Rol. 514. 
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LE 11 Co. 77. a. 78. a. cites temp. Hen. 3 Rrook 


) 50 AM, 6. 1 Rol. 514. 9 Co. 129 b. 2 Inſt. 68. cites 44 Ed. 
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as if all had been comprehended in the letters patent them- 
per ſe ipſum facere videtur” (a). 
tion, becauſe before the incorporation, there is no capa- 


city to take as a corporation (5) ; but, it is not neceſſary 


or that the licence to incorporate ſhould, in tae order of 


ſeiſed in fee of a houſe in the pariſh of St. Margaret, in 
London, called the Sun, notwithſtanding the ſtatute of 
mortmain, of his ſpecial grace, and for 2zol. gave licence 


ſaid houſe © to a certain chaplain, who ſhould celebrate 


church of St. Magnus, London, every day, for the fal- 
vation of the ſaid Robert and his wife Joan, to have and 
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tion, for with that, in ſuch a caſe, the common perſon, 
who is the founder, has nothing to do; or the King, by 
his charter, may reſerve as well the nomination of the per- 
ſons, as the name and conſtitution of the corporation, to 


the perſon who is to be the founder; then the latter muſt 
name the perſons; and declare by what name they ſhall be 


incorporated, and what powers they ſhall exerciſe; and 
when he has done this, then they are incorporated by vir- 


tue of the King's letters patent, and not by the common 


perſon, for he is but an inſtrument, and it is the King who 
makes the corporation, in ſuch caſe, in the ſame manner 


ſelves, according to the maxim, that“ qui, per alium facit 

THE incorporation ought, in fact, to precede the dota- 
that in the letters patent the licence to incorporate and the 
licence to endow ſhould be in diſtinct independent clauſes, 
expreſſion, precede that to endow. 


KINO Henry the fourth, by his letters patent, dated the 
ſixth year of his reign, reciting that Robert Ramſay was 


to Ramſay to grant a rent of 20 merks iſſuing out of the 


divine ſervice at the altar of the bleſſed Mary, in the 


(a) 38 Ed. 3, 14 b. 23 E. 4, Grant 30. 2 H. 7, 13. a. b. 20 
(5) Vid, 10 Co. 26 b. 
| | to 
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to hold to the ſame chaplain and his ſucceſſors, chaplains 
of the ſaid chauntry, celebrating divine ſervice in the 
church aforeſaid, at the altar aforeſaid, for ever, accord- 
ing to the appointment of the ſaid Robert in that behalf 
to be made: and afterwards, on the 1oth of June, 1407, 
Ramſay, by his deed indented tripartite, founded, ordained, 
and erected the faid chauntry, and appointed one John 
Meadow to be the firſt chaplain to do the faid divine ſer- 
vices ; and, by the ſame deed, further granted to the ſaid 


John Meadow, the firſt chaplain, 10 merks of yearly rent 


= . iſſuing out of the ſaid houſe, to have to him and his ſuc- 
rack, © ceflors, chaplains of the ſaid chauntry, at four uſual feaſts 

0 in London to be paid, with a clauſe of diſtreſs, to him and 
PO his ſucceſſors ; and further appointed, by the ſame deed, 

| that he himſelf ſhould preſent to the ſaid chauntry during 
. his life; and that after his deceaſe Joan his wife ſhould 


2 5 : preſent to it during her life; and after her deceaſe the par- 
ſon and churchwardens of the ſaid church of St. Magnus 


lauſes, 

. 1 75 and their ſucceſſors. After the death of John Meadow, 
| and ſeveral intermediate vacancies, Richard Fowcher was 

ted the . | preſented to the ſaid chauntry, and for rent arrear entered 


the faid houſe, the door being open, and: took a cup for a 
zret, in . - diſtreſs, on which an action of treſpaſs was brought by the 
. maſter of che houſe, and the whole matter being brought 
licence before the Court of King's Bench on demurrer, the caſe 

of the . Y adjourned into the Exchequer chamber, and there, be- 
ore all the judges of England, ſeveral objections were 


+ de 


elebrate 
in the made againſt this licence and grant; among which this was 
the 4 I ene, that admitting there was here an incorporation by 
„ uplication, yet the incorporation ought to be before the 
9 cence to endow, but that here the licence was before the 
3 ncorporation, and therefore void: but it was reſolved, in 
5 : nlwer to this objection, that it was not neceſſary that the 
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licence to ſound the chauntry ſhould be firſt, and that to 
grant the rent ſubſequent, for that the law would conſtruc 
that to precede which ought to be firſt; though in the pre- 
ſent caſe the aid of ſuch conſtruction was not wanted, for 
that the licence to found and the licence to grant were co- 
temporaneous (a). | | 
NEITHER is it neceſſary that the corporation ſhould. be 
actually in exiſtence at the time of the licence to grant to 
it; it is ſucient that it exiſt at the time of the grant inade: 
thus in the caſe of Ramſay before mentioned, it was ob- 
jected, that the licence was to grant to“ a certain chap- 


the 
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who was not i rerum naturd; in the ſame manner as i. 


the King gave licence to grant to the mayor and common: 

ailty of Iſlington, when, in ſat, there was no ſuch corpo- 
ration, it would be void, though the inhabitants of Iſling- 
ton were afterwards incorporated by the name of Mayor 


y 


and Conmonalty, becauſe there was no ſuch corporation 
in exiſtence at the time of the grant; but this objection 
was over-ruled, and it was reſolved that the grant was good, 
er that all the grants of chauntries were in the ſame form, 
and although there were no ſuch cha plain at the time, yet 
that was not to the 9 (2) ; to which, it might ha; 
been zdded, that this was not in truth a grant to a person 
not in exiitence, hut a licence to grant, at a future time, 
a perſon then exiſting.” | | 
Iris not neceſſary that all the perſons who are to be the 
conſtituent members of the corporation ſhould be names 


5 n 3 PE 
in tne letters patent; ; it is ſufficient that a power of future 


YI «IR : rtf J 
a) 2 H. 7, 13. a. b. cited. at large in Sutton's Hoſpi tal Cale, 
eo Id. bid. 
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nomination or election be given; this is expreſsly decided 
by one of the reſolutions in the caſe of Sutton's Hoſpital. 
— King James the firſt, by his letters patent bearing date 
the 22d day of June, in the 9th year of his reign, granted 
to Thomas Sutton licence to found an hoſpital for the re- 
lief of poor, aged, maimed, needy, or impotent people (a), 
and a free- ſchool for the maintenance and education of 
poor children or ſcholars (5) ;-< and alſo that the ſaid Tho- 
mas Sutton, during his life, and, after his death, the go- 
vernors thereinafter named and their ſucceſſors, and the 
them, and his and their ſuc= 
ceſſors for ever, and the governors thereof, for the time 


being, and their ſucceſſors, ſhould have full power, licence, 


and lawful authority, at his and their wills and pleaſures 


reſpectively, from time to time, and at all times there- 


after, to place therein ſuch MASTER or head of the faid 


hoſpital ———— as to him the ſaid Thomas Sutton during 
his life, and after his death to the faid governors and their 
ſucceſſors, and to the ſurvivors and ſurvivor of them, and 


to his and their ſucceſſors, and to the governors thereof for 


time being, and their ſucceſſors, ſhould ſeem conveni- 
and, in a ſubſequent (4) part of the ſame letters 


the t 
ent (c); 
patent, appointed fifteen perſons by name, *and the Mas- 
TER of the hoſpital, and ſuch perſon and perſons as thould, 


from time to time, be maſter or maſters of the ſaid hoſpi- 


tal, during the time that they ſhould be matter or maſters 
thereof, to be the firſt and preſent governors of the lands, 
poſleſſions, revenues, and goods of the hoſpital of King 
James, founded in the Cherter-houſe, within the county of 
Middleſex, at the humble petition and only coſts and 
charges of Thomas Sutton, eſquire, and that they and the 


(a) 10 Co. 3 b. 
450 Id. 10. a. 


(65 $0 Coo 9: 1 (c) 10 Co. 8 b. 
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5 THE LAW 
ſurvivors of them, and ſuch as the ſurvivors and furviver 
of them ſhould, from time to time, elect, to make up the 


number ſixteen, when, ard as often as any of them or any 


of their ſucceſſors ſhould happen to deceaſe, or be removed 
from being governors or governor thereof, ſhould be in- 


corporated and have perpetual ſucce! Hon, and be « one body 


corporate and politic 25 


Sutton, on the zoth of Sa in the ſame oth year 


of the King, by a writing ſealed with his ſeal, and bear- 


ing date the fame day and year, appointed one Tohn Hut- 
ton to be the firſt maſter of the hoſpital (a). | 
Ir was objected (5) to the validity of this incorporation, 


that the King, by his letters patent, intended to make a 


preſent corporation, which his words expreſsly imported; 


but that no incorporation could be until Sutton had named 


2 maſter; and that nomination being ſubſequent to the 
letters patent, the latter were . in themſelves, 
ind void. | 
To this. it was anſwered (e), that ſuch an objection 
would extend to the ſubverſion of a great number of cor- 
porations; for that when a corporation is created by letters 


patent, power is uſually given by the ſame patent to the 
body to chooſe a mayor, aldermen, or bailiffs, or gover- 
nors, or the like; and yet they are immediately incorpo- 


rated by the :ume letters patent, though the election of the 
mayor or other officer be future. And, it is true, adds 
Lord Coke, this was immediately by the letters patent 2 
corporation in «tracts, but not in cancrets till the naming 
of the maiter. 


(19 
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conſiderable part of their ubliftence from them, became a 
Þurthen to the public, and the legillature found it neceſſary 
to encourage ſuch as ſhould be charitabl; diſpoſed, to ap- 
propriate part of their wealth to charitable purpoſes, and 
in the zyth of Elizabeth it was enacted, © That it ſhould 
be lawful for every perſon, for and during the ſpace of 
twenty years then next enſuin 2, to make feoffments, grants, 
or any other aſſurances, or by laſt will in writing to give 


and bequeath in fee ſimple, as well to the uſe of the poor, 


as for the proviſion, ſuſtentation, or maintenance of any 
houſe of correction, or abiding houſes, or of any ſtocks 
or ſtores, all or any part of ſuch of his lands, tenements, 
and 8 and in ſuch manner and form as he. 


3 


might have done” by a former ſtature (a) revived by the 


5 4- 7 
ICICI | (5). 


-By T the charges of incorporation, and of the licence of 
mortmain, hich was neceſſary to carry into effect the 


purp ;oics Of this act, having, by ſome Means Or otn De- 
ome ſo great as to e e from unde: 1 1 


pious and charitable works (c); it was thought necetiary, 


by an act of parliament, to diſpenſe, in certain cafes, with 
the licence of incorporation and mortmain, and to enable 


the founder to do the whole by his own act, without the im- 


mediate aſſent of the King to every particular foundation; 
it was therefore enacted, ©«' 


* 


That all and every perſon 
or perſons, ſeiſed of an eſtate in fee ſimple, their heirs, 
executors, and affigns, at his or their will and plea- 
fure, ſhould have full power, ſtrength, licence, and laveful 


_ authority, at any time during the ſpace of twenty years 


. we We 3 . £ 
then next enſuing, by deed inrolled in the High Court ot 


Chancery, toerect, found, and e{abliſh, one or more hoſ- 


pitals, 9a:/5n5 de Dieu, abiding places, or houſes of cor- 


(a) 22 H. 8, c. 12, (0% 35 El.... 27. (e) 2 Inſt. 722. 
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rection, at his or cher will and pleaſure, as well as for the 
finding, ſuſtentation and relief, of the maimed, : poor, 
needy, or impotent people, as to ſet the poor to work, to 
have continuance for ever, and from time to time to place 
therein ſuch head and members, and ſuch number of poor, as 
to him, his heirs and aſſigns ſhould ſeem convenient; and 
that the ſame hoſpitals or houſes ſo founded, ſhould be in- 
corporated, and have perpetual ſucceſſion for ever, in fact, 
deed, and name; and of ſuch head, members, and num- 
bers of poor, necdy, maimed, or impotent people as 
ſhould be appointed, aſſigned, limited, or named by the 


| founder or founders, his or their heirs, executors, or aſ- 


ſigns, by any ſuch deed inrolled; and thut ſuch hoſpital, 
&c. and the perſons thereia placed, ſhould be incorpo- 
rated, named, and called by ſuch name as the ſaid founder, 
Sc. ſhould fo limit, &c. and that the ſame hoſpital, &c. 
ſo incorporated and named, ſhould be a body politic and 
corporate, and ſhould by that name of incorporation have 
full power, authority, ind lawful capacity and ability to 
purchaſe, take, hold, receive, enjoy, and have, to them 
and to their ſucceſlors for ever, as well goods and chattels, 
as manors, lands, tenements, and hereditaments, being 
frechold, of any perſon or perſons whatſoever, ſo that the 
ſame ſhould not exceed the yearly value of 200l. above 
all charges and repriſes to any one ſuch hoſpital, &c. with- 
out licence or writ of ad quod dammum, the ſtatute of mort- 
main, or any other ſtatute or law to the contrary not- 
withſtanding; and that the ſame hoſpital, &c. and the 
perſons ſo incorporated, &c. ſhould have full power and 
lawful authority, by its true name of incorporation, to ſue 
and be ſucd, implead and be impleaded, to anſwer and be 
anſwered, in all courts of the realm, as well temporal 
as ſpiritual, in all manner of ſuits whatever and 
LO: | that 
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that the 1895 hoſpital, Kc. ſhould have and enjoy ſor ever 
ſuch a common ſeal or ſeals as by the ſaid ſounder, &c. 


ſhould be, in writing, under his or their hand and. ſeal 


aligned, &c. whereby the ſame corporation ſhould or 
might ſeal any manner of inſtrument touching the ſame 
incorporation, and the lands, tenements, hereditaments, 


goods, or other things thereto belonging, or in any wiſe 
touching or concerning the ſame (a). 


* PROVIDED that no perſon within- age, or of non-ſane 
memory, or women covert without their huſbands, ſhould 
have power by this act to make any ſuch ee ee or 


.. to cnydow the ſame (5). 


« AND provided that no ſuch hoſpital, &c. ſhou d be 
erected, &c. by force of this act, unleſs on the foundation 
or erection thereof the ſame were endowed for ever with 
lands, tenements, or hereditaments, of the clear yearly 
value of ten pounds.“ (c) | . 

THE act is made perpetual by a ſubſequent ſtatute (4). 

Tu words, « 21] and every perſon and perſons” in this 


act, extend to ſuch bodies politic and corporate, as may 


alignate, ſuch as mayor and es bailiffs and 


1 


burgeſſcs, and the like; but not to thoſe whoſe power of 


alienation is reſtrained by act of parli ame! ). 

THE manors, lands, tenements, or heredita ments of 
which the endowment is made, muſt be of an eitate in fee 
ſimple, either abſolute, conditional, or qualified; they 
mult be frechold ; of the clear yearly value of fol. or 
more, and not excecding the yearly value of 250. above 
all charges and repriſes: but if the firſt endowment be 


of the yearly value of 19l. or more, and under the yearly 


value of 200], they may purchaſe, or take by gift from 


(a) Ek e, . (50 . 3. (c) .. 4. 
i hae i e . (e) 2 Init 72 
. | others, 
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others, without licence of mortmain, any manors, lands, 


tenements, or hereditaments, of ſuch value as, together 


with their firſt endowment, will amount to the yearly value 
of 200l. above all charges and repriſes ” a). And if, at the 
time of the foundation or endowment, they be of the yearly 


value of 200]. or under, and afterwards they become of 


greater value, by good huſbandry or other cauſes, they 


{hall continue to be enjoyed by the hoſpital, though they 


be above the yearly value of 2ool. ; for that muſt be rec- 
koned as it was at the time of the endowment made. 


Goods and chattels, whether real or perſonal, they may - 


take to any value whatever (5). | 
THE hoſpital, &c. can be erected by no other inftru- 


ment, conveyance, or ailurance, than a deed inrolled in 


chancery according to the proviſions of the act: but it is 


not neceflary that it ſhould be inrolled within fix months 
after the date; nor is it neceſſary to be indented: and the 


deed may be in paper, but it muſt be inrolled in parch- 
ment (c). | 


ALTHOUGH, at common law, the incorporation may 


be of certain perſons to be governors of the hoſpital, which 


at the time of the incorporation may be only in contem- 
plation, and not of the perſons placed in it; yet the ſafeſt 
and ſureſt way on this ſtatute is, for the founder firſt to 
prepare the hoſpital, and place the poor in it, and then to 
incorporate them, or rather to give them their name of in- 


corporation; for it is the parliament which incorporates 


them, and the founder only gives them their name (d). 
ThE next thing to be done after the incorporation, is 


to convey the lands, tenements, and hereditaments to the 
perſons incorporated, which may be done ſafely, with 


(a) Id. ibid. (5) Id. ibid. (c) 2 Inſt. 723. 
(4) Id. 723. 4. e 
g 8 | greater 
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OF CORPORATIONS. 
greater facility and leſs charge, by bargain and ſale, by 
deed indented and inrolled, according to the ſtatute 27 H. 
8, c. 16, between the founder or founders on the one part, 


and the maſter and brethren on the other, in conſideration 
of five ſhillings in hand paid by the maſter of the hoſpital, 
for himſelf and for his brethren, and of other five ſhil- 


lings in hand paid by the maſter and brethren (a), © 
which,” ſays Sir Edward Coke, * you may have a prece- 


dent in the tenth book of my rene in the caſe of Sutton” Q 


Hoſpital” (b). 
WHEN it is intended chat a corporation ſhould be eſta- 
bliſhed, veſted with powers or privileges which by the 


principles of the common law cannot be granted by the 


King's charter, then recourſe muſt be had to the aid of an 
act of parliament; as, if it be intended to grant the power 


of impriſonment, as in the caſe of the college of phyfici- 


ans; or, to confer an excly/rue right of trading, as in the 
caſe of the Eaſt India company; or when a court is 


_ erected with a power to proceed in a manner different from 


the common law, which is the caſe of the Vice Chancel- 
lor's court in the two univerſities (c). Buc it has been 


well obſerved (4), that moſt of thoſe ſtatutes which are 


uſually cited as having created corporations, either con- 


firm ſuch as have been previoully created by the King; as 
in the caſe of the college of phylicians before mentioned, 


which was erected by charter in the tenth year of Henry 
the 8th, and afterwards confirmed in parliament by an act 
of the 14th and 15th of the ſame King (e); 3 O they per- 


mit the King to erect a corporation in futuro, with ſuch and 


ſuch powers, as is the caſe of the bank of England ( / ), . 
(a) Id. 725. () 10 Co. 17 b. 
(c) Vid. Cro. Car. 73, 87, 88. Jenk. 97, 117. 
(4) x Bl. Com. 473. (e) 14 and 15 H. 8, c. 5. Vid. 8 Co. 
114, Dr, Bonham's caſe. (J) 5 and 6 W. and M. c. 20. 
=D OO | and 
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and the eiery of the Britiſh fiſhery (a) ; ſo that the im 


mediate creative act is uſually performed by the King alone, 
in virtue of his royal prerogative, | 
Ix order to erect a corporation, words FE; Glficient i im- 
port muſt be uſed; but there is no preſcribed form, nor 
appropriate words, peculiarly requiſite for that purpoſe : 
the words, © to incorporate, to found, to erect” are in- 


deed moſt commonly uſed, but neither theſe nor any de- 


rivatives from them are indiſpenſibly neceſſary; other 


words, or other forms, which thew an intention to erect 


a body politic, in the caſe of a corporation by char- 
ter, or the exiſtence of a body politic in pleading one by 
preſeription, are ſuſkcient (5). - Thus in the caſe of Ram 
ſay's chauntry before mentioned (c), it was objected that 
in the licence to:orant the rent, there were no ſuch words 
as theſe, © to found, erect, or eſtabliſh,” which, it was 
contended, were the neceſſary words of incorporation ; but 
it was determined, that the mere licence to grant the rent 
in ſucceſſion was ſufficient to confer a corporate capa- 
city on the chaplain and his ſucceſſors (4). | | 

Ire former times a gift of land from the King to the bur- 
geſſes, citizens, or commonalty of ſuch a place, was con- 
ceived to be ſufficient to incorporate them under ſuch col- 
lective name (e). So, if the King granted to the men of 
Dale that they might elect a mayor every year, and that 
they ſhould plead and be tmpleaded by the name of Mayor 
and Commonalty; this os to have been ſufficient to in- 


corporate them (7). And there are many inftances of 
(a) 23 G. 2, c. 4. (5% 10 Co. 28 a. 29 b. 
(c) Vid. ante, page 52. (40 10 Co. 27. a et ſeq. 1 Rol. £15, 


(e) 7 Ed. 4. 14 Bro, Corpor. 54. 
(/) 2rEd.4, 56. Bro. Corpor. 65; but 21 Ed. 4, 57 b. ſcems 
contra: it is fad, “ ſuch a grant to the men of Dale is good, and yet 
they arc not incorporated by that name,” which ſeems odd, 


| 1 78 
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grants by charter to the inhabitants of a town, © that their 


town ſhall be a free borough,” and that they ſhall enjoy 


various privileges and exemptions, without any direct 


clauſe of incorporation; and yet by virtue of ſuch charter, 


ſuch towns have been uniformly conſidered as incorpo- 


rated (a). Nor is it neceflary that the charter ſhould ex- 
preſsly confer thoſe powers, without wiich a collective 


body of men cannot be a corporation, ſuch as the power 


of ſuing and being ſucd, and to take and grant property, 


though ſuch powers are in general expreſsly given (b). A 


grant of incorporation to the citizens or burgeſſes of ſuch 
a City or borough, eſpecially an old grant, is good, with- 
out the words © their ſucceſſors.“ (c) 

Tk moſt ancient ſecular corporations eſtabliſhed di- 
reftly by the King's charter, ſeem to have been gilds, or 
incorporated companies of merchants, traders, and arti- 


fans; and it is not improbable that the practice of expreſily 


incorporating whole towns by charter was introduced in 
imitation of theſe companies ; for, amongſt other fran- 
chiſes conferred on the inhabitants of towns, by ancient 
charters, this was frequently one, that they ſhould have 
gillam mercatoriam, or a merchant gild (d), which was 
eſtabliſhing them into a corporate body, gilda, according 
o Sir Edward Coke, ſignifying an incorporate brother- 
hood or company, for which reaſon the place of their 
meeting was called the gild-hall. And ] have fcen,” ſays 
that author, « 1 charter made by King H. 1, to the wea- 
vers of London, by which he. grants to them that they 
ſhall have gildam mercatoriam, and. a confirmation of it 


made by Henry 2, by which charters, adds he, they 


(a) Vid. Firm, Burg. c. 11, and Madox Hi%. of Exch, 402, the 


charter of Dunwich. (65) Vid. 10 Co. 29 b. 
(c) Brownl, and Govld's 2d pt. 292. (d) Vid. Firm, Burg. 27. 
Ss were 
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were pe (a). But the grant of a ts mercatoria 
does not ſeem to have inveſted the grantecs with the local 


government of the place, for a gilda mercatoria eſtabliſhed 


in a town may be diſtinct from the general co poration of 
the town, as is evident from the following caſe. 

THE mayor of Wincheſter brought an action on the 
caſe againſt one Wilks, in which he declared that © whereas, 
from time immemorial, Wincheſter was an ancient city, 


7 


and in the ſame city there was and had been, from time 


immemorial, a cuſtom that it ſhould not be lawful for any 
perſon, except the freemen of the merchant gil of that 
city, to uſe or exerciſe publicly within the ſame city any 
myſtery, art, or manual occupation, in the ſame city, 
during all the time aforeſaid, uſed yet the de- 
fendant, not being free of the gild had uſed and 


excrciſed a trade within the. cuſtom, to the damage of 


the plaintiff.” —On not guilty pleaded, and a verdict for 
the plaintiff, the court was moved in arreſt of judgment, 
and the judges obſerved, that, where in ancient times the 
King granted to the inhabitants of a ville or borough to 
have gildam mercatoriam, they were by that incorporated; 


but what it ſignified in this declaration nobody knew; 
the plaintiff did not ſhew what it was, but only ſhewed 


that it was not lawful for any perſon to exerciſe a tradc, 


who was not free of the gilda mercatoria; the corporation, 


» therefore, would wiſh to maintain an action for a breach 
of their franchiſe, without ſhewing that they had any ; for 
the franchiſe was laid in the gilda mercatoria, and the court 
could not preſume that the gilda mercatoria, and the cor- 
poration of the city were the _— though _— might be 

lo (5). | 


Co 20,4; b. Rel. 21%. 
(5) 1 Salk 203. '2 Ld, Raym, 1129, 1134, caſe of the not of 


Winton v. W KS, 
THAT 


OF CORPORATIONS. Be 


Tnar the gilda mercatoria in England, was bo 
diſtinct from the corporate body veſted with the local go- 


vernment of the place, receives confirmation from the ac- 


tual ſtate of the royal boroughs in Scotland. —In moſt of 
theſe, there are ſeveral incorporated companies of trades, 
and a gildry, which is alſo an incorporated company, but 


diſtinct from the others; and the magiſtracy of the town is 
compoſed of members partly taken from the gildry and 


partly from the trades. 
TRE objects of charters, : as they reſpect carport 
are various; ſome, properly called charters of incorporation, 


give them their original conſtitution : ſome, without in- 


terfering with their conſtitution, confer on them particu- 
lar privileges, of which kind the city of London can ſhew | 


many examples; others totally alter, or in a great meaſure 
new model the conſtitution, or make particular alterations 


init; and, ſometimes, the effect of a charter is little more 


than to confirm the conſtitution or the ancient privileges. 


As the intention of a grant of incorporation is to confer 
ſome benefit on the grantees, which, however, may be 
counterbalanced by ſome conditions with which it is ac- 
companied, it has become an eſtabliſhed rule, that the 


grant muſt be accepted by the voluntary conſent of a ma- 


jority of thoſe whom it is intended to incorporate ; other- 


. wiſe the grant will be void (a). And it mult be accepted 
as it is offered; they are not at liberty to act under part of 


its proviſions and reject the reſt: but if a new charter be 
given to a corporation already in being, and acting either 
under a former charter or preſcriptive uſage, ſuch corpo- 
ration already exiſting 1s not obliged to accept the new 


| charter 1 in the whole, and to receive either al . or no part 


(a) 1 Rol. Rep. 226. Brownl. and Gould. 2 pt. 100 


D 
= + 
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of it: ® may WY partly under that and partly under its 


old charter or preſcription (a). 
Ox a conteſt for the office of high ſteward of the univer- 


ſity of Cambridge, between the Earls of Sandwich and 
 Hardwicke, the latter, who conceived himſelf to have been 
legally elected, applied to the court of King's Bench for a 
writ of mandamus, to have the effect of his election. On 


the rule to ſhew cauſe, it was urged ( b) in oppoſition to the 


application for the writ, that Queen Elizabeth, in the 12th 


year of her reign, had granted to the univerſity a new body 


of ſtatutes, under which they were then governed, and in 
which no particular mode was preſcribed for the election 


to the office of high ſteward ; but which directed that all 


officers, not therein particularly mentioned, ſhould be 


choſen in the fame manner in which the vice-chancellor 
was to be choſen ; but that the election in queſtion was not 
had as the election of a vice-chancellor ; ; that the univer- 
lity had accepted theſe ſtatutes, and were therefore bound by 


them, and that conſequently the election was void. —In 


fupport of the application for the writ, it was contended, 


that the election was according to a uſage which had pre- 


vailed above 240:years ; that this new charter did not affect 
the old preſcriptive rights, and that the uſage ſhewed only 


-A partial acceptance of the ſtatutes of Queen Elizabeth. 


IT was heid by the court (c), that the Crown could not 
take away from the univerſity any rights that had formerly 
ſubſiſted in them under old charters or preſcriptive uſage ; 
that the validity of theſe 7eww charters muſt depend on the 
acceptance of the univerſity ;- that when the Crown gave 
theſe ſtatutes, the univerſity of Cambridge was of ancient 
eſtabliſhment, and had many e rights, as well 


(0% 3 Bur. 8 16 1661, (6) 3 Bur, 1650. 
(c) Id. 1656, 1601. | 
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tention to alter or overturn their ancient couſtitution; 
that theſe ſtatutes undoubtedly meant to leave the ancient 
conſtitution of the univerſity in a great meaſure as it was, 
without repealing or abrogating their old eſtabliſhed cuſ- 
toms, rights, and privileges; and that the univerſity could 
not mean to accept them on any other terms; that the 
ſtatutes of Queen Elizabeth, therefore, could never be ſet 


before ſhe was born; that the office of high ſteward came 
under this deſcription, and that it was not intended, by 
theſe ſtatutes, to alter the mode of election to it, unleſs 


and acceptance of the univerſity that gave force to the char- 


cept all or leave all; and that in the preſent caſe it e 
there was in fact a partial acceptance. 


granted by him or his predeceſſors, yet if a corporation ac- 
cept a charter which abridges or alters any of their liberties, 
this is good; and when a corporation takes a new charter 
concerning their liberties, they may make ule of it as a 
grant, or as a confirmation. : | 

HENRY the fourth, by charter, crane among other 


firmed this charter, and granted beſides, that, in the elec- 
tion of ſheriffs, this form ſhould be obſerved; that tne 
mayor, ſheriffs, and aldermen, between the 24th of June 


the commonalty ſhould chooſe another: the corporation 
| F2 having 


up to invalidate eſtabliſhments which had ſubſiſted long 


the univerſity choſe to do ſo; that it was the concurrence 


things, to the corporation of the city of Norwich, that 
they might chooſe two ſheriffs ; Charles the ſecond con- 


and the firſt of September, ſhould chooſe one fit perſon to 
execute the office of ſheriff for the year enſuing, and that 


— 


as former charters of very old date, and there was no in- 


ter of the Crown; that they might accept the body of 
ſtatutes ſeparately and diſt:netly, and were not bound to ac 


Bur though the King cannot take away Arenen before 


—— pe 
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1 | having acted under this charter for a conſiderable time, 
1 | that circumſtance was held to be evidence of acceptance, 
and the alteration in the mode of election valid (a). 


| (a) 4 Mod. 269. 1 Salk. 167, 1 Ld. Raym. 29, 32; caſe of the 
| " © King v. Larwood. | | | 
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CHAP. Il. 


Or CORPORATIONS CONSIDERED IN THEIR RELATION 


TO THE PUBLIC. 


W HEN a corporation is duly created, many powers, ca- 
pacities, and incapacities, are tacitly annexed to it with- 
out any expreſs proviſion (4) ; and of theſe, five are ſaid 
to be neceſſarily and inſeparably incident to every corpo- 
ration. 1, To have perpetual ſucceſſion, and therefore 


all aggregate corporations have a power neceſſarily implied 


of electing members in the room of ſuch as are removed 
by death or otherwiſe (). 2. To ſue and be ſued, im- 
plead and be impleaded, grant and receive by its corpo- 
rate name, and do all other acts as natural perſons may. 
3. To purchaſe lands, and hold them for the benefit of 
themſelves and their ſucceſſors. 4. To have a common 
ſeal, and 5. To make bye-laws, or private ſtatutes for the 
better government of the corporation. The two laſt, 
however, it is admitted, are very unneceſſary to a corpo- 


ration ſole, though they may be practiſed (c); and the laſt 


is not ſo inſeparably incident to a corporation aggregate, 
that it cannot ſubſiſt without it; for there are ſome aggre- 
gate corporations to which rules and ordinances may be 
preſcribed, and which they are bound to obey (4), as will 
be more fully ſhewn in another place: neither are theſe a// 


te incidents, which without any expreſs proviſion are ne- 


ccfarily annexed by legal implication to an aggregate cor- | 
(a) 10 Co. 30 b. (s) 1 Rol. Abr. 514. 
(c) Vid. 1 Bl. Com, 475, 6. () Vid. eund. 47 
| = a 185 poration; 
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poration ; and, it is material to obſerve, that though many 
things be incident to a corporation, yet to form the com- 
plete idea of a corporation aggregate, it is ſufficient to 


ſuppoſe it veſted with the three following capacities. 1. 


To have perpetual ſucceſſion under a ſpecial denomination, 
and under an artificial form. 2. To take and grant pro- 
perty, to contract obligations, and to ſue and be ſued by 
its corporate name, in the ſame manner as an individual. 
3. To receive grants of privileges and immunities, and 
to enjoy them in common (a). Theſe alone are ſufficient 
to the 2/ſence of a corporation; neither the a&ual poſſeſ- 
ſion of property, nor the actual enjoyment of franchiſes, 


_— is neceſſary (5). 


TnERE are two general points of view in which cor- 


| porations may be conſidered. 1. In their relation to the 
public; and 2. In reſpect to their internal conſtitution. 


CONSIDERING them in their relation to the public, theſe 
will be the objects of our enquiry : 1. Their ſeveral capa- 
cities and incapacities. 2. The mode preſcribed by the 
law, in which they muſt act, and which muſt be obſerved 


by others in acting againſt them. 3. By what acts they 


are bound ; and 4. To what burthens they are ſubject, 


Sie r r L. 
Of their ſeveral Powers, Capacities, and Incapacities. 


A CorPoRATION being merely a political inftitution, 


it can have no other capacities than ſuch as are neceſſary 


(a) Vid. the definition and deſcription of a corporation, page 12. 
(5) Per Holt. Skin. 311. 10 Co. 31. a. 3 Co. 75. b. caſe of the 


Dean and Chapter of Norwich. 
1 to 
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to carry into effect the purpoſes for which it was eſta- 


bliſhed ; it cannot therefore be conſidered as a moral agent 
ſubject to moral obligation, nor as a ſingle perſon ſubject to 


| perſonal ſuffering, or capable of perſonal action; and on 


this principle we may account, in a ſatisfactory manner, 
for many of the incapacities attributed to a corporation 
aggregate, without having recourſe to the quaint obſerva- 
tions frequent in the old books, © that it exiſts mercly in 


idea, and that it has neither ſoul nor body” (a). 


ON this principle a corporation aggregate cannot be 
guilty of a crime, as of treaſon or felony (5); and conſe- 
quently cannot be ſubject to the puniſhment of a crimi- 


nal: nor can it take an oath, which is one reaſon why it 
could not do fealty (c), and why it cannot be executor or 


adminiſtrator (d); and for the ſame reaſon it cannot wage its 
law (e); neither can it be ſubject to eccleſiaſtical cenſures, 
and conſequently cannot be excommunicated, nor ſum- 


moned into the eccleſiaſtical courts (f) ; neither can it do 


or receive a perſonal injury, and therefore can neither ſue 


nor be ſued in an action of treſpaſs for battery or falſe im- 


priſonment (g). It is incapable of a perſonal appearance, 


and therefore could not have done homage, becauſe that 
could not be done by attorney (4) ; which is another rea- 
fon why it could not do fealty ; but it might have pur- 


chaſed land held by homage and fealty, and then it would 


(a) Vid. 10 Co: 32. b. Manwood, C. Baron, is ſaid by Lord 
Coke to have ſaid of corporations, that they had no ſoul, which he 
proved by this curious ſyllogiſm, None can create fouls but God; 


baut a corporation is created 5 the King: therefore a corporation can 
baue no foul.” 2 Bulſtr. 233. (5) 10 Co. 32. b. 


(c) Pl. Com. 213, 245. 10 Co. 32. b. 
(4) Com. Dig. Adminiſtration, B. 2. 
(e) g To. 26a: (J) 10 Co. 32. 2a. 


| GT) Br. Corpor. 63. ) Co. Lit. 66. b. 
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have been conſidered as holding them by that tenure (a). 


For the fame reaſon it cannot levy a fine (4) ; neither can 


it be apprehended or arreſted, and therefore cannot be 
outlawed (c), for outlawry always ſuppoſes a 505 
right of arreſt. | 

A CoRPORATION aggregate cannot hold lands in join- 


tenancy with a natural perſon, becauſe, as the corpora- 


tion never dies, the natural perſon cannot have the advan- 
tage of the incident of ſurvivorſhip; but ſuch corporation 


may hold lands in common with a natural perſon, becauſe 


ſurvivorſhip is not- incident to lands ſo holden (4). 
NEITHER can a corporation aggregate, by the ſtrict 
rules of the common law, be ſeiſed of lands to the uſe of 
another; ; for this is foreign to the purpoſe of its inſtitu- 
tion; the perſons, who compoſe the corporation, might, 
in their natural capacities, have been ſeiſed to the uſe of 
another; it would therefore be nugatory to allow them 
to do that in their corporate capacity, which they had 


power to do in their natural, as the ſole purpoſe of incor- 
porating them, was to confer powers upon them which 
they could not otherwiſe have (e); another reaſon given 


for this incapacity is, that the corporation agzregate could 


not be compelled by ſubpœna to execute the poſſeſſion to 


the uſe, becauſe if it diſobeyed, it could not be A ce 


oy impriſonment (J). 


NOTWITHSTANDING this rule, however, it is certain 
that many corporations are made truſtees for charitable 
purpoſes, and are compelled to perform their truſts; which 
may, perhaps, however, be reconciled to the rule in this 


(a) 33 H. 8, Br. Fealty. 1. (6) Com. Dig. tit. Fine. B. 
(c) 10 Co. 32. a. cites wor: 3. 13. 2, Br. Utlagary 72, Corpor. 11. 
(ad) PI. Com. 239. (e) Gilb. Uſes and Truſts 5, 170. 


(J) Id. ibid and Jenk. 195. Pl. Com. 102, 538. 
„ | way; 
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vay; che truſt i is not veſted j in the corporation, as a cor- 
W but the natural perſons of whom it is compoſed 
are created truſtees, and their deſcription. as conſtituent 
parts of a corporation, operates only as a more certain 
deſignation of their perſons : : this explanation appears the 
more reaſonable from what is ſaid of a ſole corporation, on 
the ſame ſubject ; 5 that a man who is a corporation ſole 


cannot be ſeiſed to an uſe in his corporate capacity, nor 
by his corporate name alone without his natural name, 


and then the addition of his corporate name muſt be con- 


ſidered only as a ſuller deſcription of his perſon” (a). 


NEITHER can the King be ſeiſed to an uſe: he cannot 
in his corporate capacity for the reaſon before mentioned; 
he cannot in his natural capacity for two reaſons. 1. Be- 
cauſe, of all the lands of which he1s ſciſed, he is ſeiſed jure 
corme, as will appear more fully hereafter (5); and, 2. 
Becauſe there is no way of compelling him to execute the 
uſe ; for the chancery has only a delegated power from the 


ö King over the conſciences of his ſubjects ; and the King, 


who is the univerfal judge of property, ought to be per- 
tectly indifferent, and not take upon himſelf the defence 
cf any perſon's eſtate as a truſtee (c). 

Mary of the incapacities before enumerated as belong- | 
ing to aggregate, apply equally to ſole corporations; thus, 
when a ſingle perſon who is a e corporation commits 


| treaſon or felony, he does it not in his corporate, but in his 


natural capacity; and in his natural capacity alone is he 
ſubject to puniſhment : and if all the members of an ag- 


Fregate corporation, under pretence of holding a corpo- 
rate allembly, were to be guilty of any crime of which a 


collective body of men may be phyſically capable, the 


(a) Gilb. Ules and Truſts. ubi ſupra. et vid. 2 Leon. 122. 


() Vid. page 75. (c) Gilb. Uſesand Trufts. ubi ſupra. 


members 
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1 | members would, as individuals, be equally ſubject to 
puniſhment, as the perſon who is a ſole corporation. —The 
| | fame obſervation will apply to other incapacities. | 
By the general rule of the common law, a body corpo- 
| rate is capable of taking any grant of property, privileges, 
26 and franchiſes, in the ſame manner as private perſons (a); 
but with reſpe& to the capacity of taking land, there is 
this difference between a corporation aggregate, and a 
1 ' corporation ſole, that the former has only a corporate capa- 
1 Þ. city, and therefore as a collective number of perſons, the 
| members of it cannot take lands by their corporate name, 
to them and their heirs, but only to them and their ſucceſ- 
ſors; ſole corporations have two capacities, their natural 
and corporate, and may therefore take either to them and 
un | their heirs, or to them and their ſucceſſors. But the law 
x on this ſubje&, reſpecting the King, differs from that 
| reſpecting any other ſole corporation; for though, like the 
IB others, he has both a natural and politic capacity, yet in 
N [ } | general the politic capacity prevails, and land given to the 
i King and his heirs, paſſes in the ſame manner as land given 
to him and his ſucceſſors; for, as applied to the King, the 
word © heirs” includes ſucceſſors, and, in early times, the 
Y | | word © ſucceſſors” was not added in the King's grants; 
and therefore land given to the King and his heirs, deſcends 
to the ſame perſon who ſhall afterwards be in poſſeſſion of 
: the regal dignity, though by the courſe of law, in the caſe 
| of common perſons, it would have veſted in others: thus, 
if a man be King by deſcent on the part of his mother, 
and purchaſe lands to him and his heirs, and die without 
WM iſſue, the heir on the part of his mother, who has the dig- 
| 1 nity royal, and is conſequently the ſucceſſor, ſhall have the 
land, although in the caſe of a common perſon, it would 


(a) Litt. Rep. 49, 112, 114. . 
ö £ ; : EY have 
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have deſcended to the heir on the part of his father. So, if 
land be given to the King and his heirs, and he die without. 
iſſue, leaving a ſiſter of the whole blood, and a brother of 
the half blood, the latter ſhall have the land as ſucceſſor, 
though in the caſe of a common perſon, it would have been 
inherited by the ſiſter. —If the King die leaving no ſon, but 
two daughters, the lands he had to him and his heirs, ſhall 
go to the eldeſt, though in the caſe of a common perſon, 
they would have gone to both. If the King purchaſe 
gavelkind lands, they deſcend to the eldeſt ſon alone, 
though in the cafe of a common perſon they would have 
been equally diviſible among all the ſons: But if land in 
gavelkind deſcend from a ſubject to the King and his 
brother, the King ſhall only have the moiety; yet, if the 
EZ King die, leaving two ſons, his moiety ſhall not deſcend to 
both equally, but to the eldeſt ſon alone. The poſſeſſion of 
the Crown, however, of lands originally gavelkind, and a 
contrary courſe of deſcent while they continue in the crown, 
only ſuſpends the cuſtom and does not deſtroy it; but on a 
ſeparation by grant of the lands to a ſubject, it immedi- 
ately revives, and the lands are again W e among the 
males (a). 8 

iT ſeems, if the King be removed, and another family 
ſucceed to the crown, that lands given to the former King 
and his heirs, would, in like manner, go to the ſueceſſor: 
and if a perſon purchaſe lands to him and his heirs, and 
afterwards become King, the law is ſtill the ſame with re- 
ſpect to theſe lands, or indeed any lands he poſſeſſed by 
deſcent or purchaſe, unleſs ſpecial proviſion be made by | 
act of parliament, as was done in the caſe of the Duchy 
of Lancaſter in the time of Henry the fourth (b). _ 


ö 4 L. | : : : F ; 8 : 
Ns (a) Vid. Robinſon on Gavelkind, 68, (5) Vid. Pl. Com. 212. 
| \ YET-- 


- 1 . LAW 


YET land may be intailed on the King, as _ as on 
ſubject, and then it ſhall go in deſcent to the particular 


heirs, and not to the ſucceſſor who happens not to be the 


particular heir; and if the King be removed from the 
crown, the intailed land ſhall not go to the ſucceſſor, but 
continue in the heir pointed out by the entail; and the 
reaſon is, that the King's natural capacity, though over- 
| ſhadowed by the pre- eminence of his political, yet {till ſub- 
ſiſts diſtinct from it; and he who gives to the King, may 
give to him in the one capacity or in the other, and a gift 
in tail points out in what capacity the King ſhall take it, 


the limitation being to him and the heirs of his body (2). 
War makes this difference between the mode of 
deſcent of lands to the King and any other /e corporation 


the more remarkable, is, that lands given to the latter, and 


his ſucceſſors, are intended for the ſupport of his corporate 
dignity; but lands given to the King, though deſcending 


according to his corporate capacity, are not conſidered as 
intended for the ſupport of his kingly dignity, but are as. 
much at his private diſpoſal as the private property of any 
individual is at the diſpoſal of its owner. | 


THE capacity of aggregate corporations to ake pro- 
perty for the benefit of themſelves and ſucceſſors, extends 
equally to perſonal and to real property : but it is a gene- 
ral rule that no chattel ſhall go in ſucceſſion in the caſe of a 


corporation ſole (b) : and therefore if a leaſe for years be 


granted to a biſhop, dean, parſon, vicar, &c. and to his 
ſucceſſors, it ſhall go to the executor and not to the ſuc- 


r ſo, if a man be bound in a recognizance or obliga- 


(a) Vid. Co. Lit. 1 55 16. Plow. 212— 252, where the whole fubjes 


is fully diſcuſſed; and Dyer 209, pl. 22. 7 Mod. 78. 
(5) Co. - Lit. 46b. 4 Co. 65. 1 Rol. 515. Dyer 48, Me 15. Cro. 


El. 464. 
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tion, to any ſuch ſole corporation, the executor and not the 

ſucceſſor ſhall have it; for though they have a natural and 
a co rporate capacity, yet the latter is confined to real pro- 
perty: But Lord Coke makes a diſtinction between the 
caſe of a ſole corporation, who is a body politic by preſcrip- 
lion, and one who is a body politic by cſfom, and cites the 
caſe of the chamberlain of London as an example of the 
latter, who may take a recognizance to himſelf and his ſuc- 
ceſſors in truſt for the orphans : But the reaſon does not 
ſeem to depend ſo much on the corporation being by pre- 
ſcription or by cuſtom, as on his being a truſtee or not, and 
taking for his own benefit, or for the benefit of another. 
The reaſon given by Blackſtone (a) for this incapacity of 
a ſole corporation, is, that ſuch moveable property is liable 
to be loſt or embezzled, and would raiſe a multitude of diſ- 
putes between the ſucceſſor and executor; which the law 
is careful to avoid. Perhaps the reaſon might be more cor- 
rectly ſtated thus, that the law has appointed a revenue in 
fee to be the only ſource from which ſole corporations are 
to ſupport their official or corporate character, and that 
therefore their ſucceſſors have no intereſt in any chattel 
given to the predeceſſor; for certainly a leaſe for years 
given to a corporation ſole, and his ſucceſſors, is as little 
likely to create a miſunderſtanding between the executor 
and the ſucceſſor as a gift in fee. 

Ip a maſter of an hoſpital, or any ſimilar Socha : 
recover in a writ of annuity, and die, the ſucceſſor ſhall have 
the arrears and not his executors; but it is otherwiſe in the 
caſe of a parſon, for there the executors are intitled and not 
the ſucceſſor; and the reaſon of the difference ſeems to be, 
that the parſon is intitled to the annuity for his own benefit 

& parſon, and therefore the arrears incurred i in his life-time 


(a) ? Co: 477. 


belong 
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belong to his perſomal 8 but the maſter of 


the hoſpital is intitled to the annuity my" as truſtee for the 


benefit of his houſe (a). 
On the ſame principle, if a rent due to dean and chap- 


ter be in arrear, and the dean die, the rent belongs to the 
ſucceeding dean and chapter; if rent be due to the dean in 
his ſole corporate capacity, and he die, it ſhall go to his 
EXccutors; but rent on a leaſe granted by a ſole corpora- 
tion, accruing after the death of the predeceſſor, ſhall go 
to the ſucceſſor, and he ſhall have an n of covenant 


on the leaſe (5). 


THe charter granted to the ne of phyſicians, and 


confirmed by act of parliament, impoſes on all offenders 
in practiſing phyſic in London, without admiſſion by the 
college, a penalty of 51. per month, one half to the King 
; and the other to the preſident and college: if the preſident. 
recover in debt againſt an offender and die, the ſucceſſor 


and not the executor ſhall have a ſcire facias on this judg- 
ment, becauſe the ſucceſſor recovers as due to himſelf and 
the college, and not as repreſenting his predeceſſor (c). 

IT has been before obſerved, that, by the rule of the 


common law, a corporation has an equal capacity of tak- 
ing property with a private perſon (4), but their capacity 
to take /anded property, is ſubject to ſome reſtraints im- 


poſed by ſtatute, of which it is neceſſary now to give an 


| account. —Theſe reſtraints were at firſt introduced to pre- 
vent the effects of too great an accumulation of land by 

religious houſes, and other eccleſiaſtics; and the ſtatutes 
by which they were impoſed, have been called ſtatutes of 


mortmain; a name which, Sir Edward Coke, after enu- 


(a) 19 H. 6, 44. Br. Corpor. 26. 1 Rol. 51 f. 
(5) Dyer, 48, in marg. Carter, 16. (cc) 1 Rol. 515. 
(d) Vid. ante page. „ | 
merating 
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merating what he calls the conceits of other writers, aſ- 
cribes to the effects produced by alienation to ſuch bodies, 
obſerving that the lands were ſaid «to come to dead hands 
as to the Lord's, for that by alienation in mortmain, they 
loft wholly their eſcheats and other incidents, and becauſe 
5 a dead hand yieldeth no ſervice” (a). But Mr. Juſtice 
2 Blackſtone obſerves, that this appellation aroſe moſt pro- 
bably from this circumſtance, that theſe purchaſes being 
made by cccleſiaftical bodies, of which the members, being 
profeſſed, were reckoned dead perſons in law, land holden 
by them might with great propriety be ſaid to be held 
in mortua manu (b). 

Acco RING to the ſtrictneſs of os feudal 5 
vaſſal could not alienate his fief without the conſent of his 
lord; but this conſent was not more neceſſary in the caſe 
of an alienation to a religious houſe, than in that of an 


alienation to a common perſon, and when this ſtrictneſs 


began to be relaxed in the latter caſe, it ſeems to have 
been equally relaxed in the former: for Bracton tells us, 
* that a gift might be made to religious men as well as to 
others who were capable of a gift, unleſs the owner of the 
land was reſtrained from alienating to them, by an expreſs 
exception to his power of alienation, in the charter by 
which he held the land;*” and he adds, © that no reaſon or 
neceſſity induced a prohibition with reſpe& to them, ex- 
cept the form of the original gift” (c). And Lord Coke 
tells us that he has ſeen many charters with ſuch clauſes of 


(4) Co. Lit. 2 b. (6) 1 Bl. Com. 479. 

(c) Item fieri poterit donatio, tam viris religioſis quam aliis quibus 
dari poterit=yiG modus donationis inducat contrarium; ſcilicet quod 
licitum fit donatorio rem datam dare cui voluerit, exceptis viris religio- 
— quod talibus perſonis dari non poterit ſicut aliis, nulla ratio vel 


neceſſitas illud inducit niſi tantum modus donationis. Bract. f. 13. 
4. v. finem. : I 
| exception. 
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exception (a). But the frequent introduction of ſuch 
_ clauſes into the charters of infeoffment, while it prove; 
the freedom of alienation to religious houſes, where nc 
ſuch reftraint was expreſsly impoſed, proves at the ſame 
time, that many inconveniences were felt from the indul- 
gence of that freedom. By the lands being thus veſted in 
tenants who could never be attainted or die, the lords loſt 
the feudal caſualties of wardſhip, eſcheat, relief, non-entry, 
and the like, and the military ſervice of the country de- 
cayed.—The precaution of individuals was found unable 
to meet the ingenuity: of the clergy ; for whenever ſuch 
clauſes of exception ſtood in their way, it appears that, as 
the forfeiture for ſuch alienations accrued, in the firſt place, 
to the immediate lord of the fee, the tenant who meant to 
alienate, firſt conveyed his lands to the religious houſe, 
and inſtantly took them back again to hold them as tenant 
to it; and then, under pretext of ſome forteiture, ſurren- 
der, or eſcheat, the ſociety entered into thoſe lands in right 
of their newly acquired ſeigniory, as immediate lords of 
| the fee: and the inſtantaneous ſeiſin in the houſe by means 
of the conveyance to it, was probably not conſidered as a 
_ forfeiture to the original lord (b). This is rendered pro- 
bable from the terms in which the firſt ſtatute of mort- 
main is expreſſed (c), by which it is provided “that no 
one in future ſhould give his lands to a religious houſe, and 
take them back again to be held of the ſame houſe ; and, on 
the other hand, it ſhould not be lawful for any religious 
houſe to take the lands of any one, in order to give them 
back to him to be held of that houſe; and if any one ſhould 
be convicted of ſo giving his land to a religious boute, the 
gift ſhould be void, and the land ſhould be forfeited to the 
lord of the fee.” | | | 
(a) 2 Inſt. 75. (6) 2 BI. Cans 269. 


(c) 9 H. 3, c. 36. Magna Charta. 
| NO TwWIT RH“ 
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NoTWITHSTANDING this general prohibition, it ſeems _ 
to have been underſtood, that if the chief lord, of whom 
the land was immediately holden, gave a licence for aliena- 
tion to 2 religious houſe, the forfeiture ſhould not be in- 
curred ; for, in the recital of the next ſtatute on the ſub- 
ject (a), it is complained, that « notwithſtanding it had 
been provided, that religious men ſhould not enter into 
the fees of any, without the licence and will of the chief 
lord of whom ſuch fees were immediately holden, yet ſuch 
religious men had entered as well into their own fees, as 
into the fees of other men, appropriating and buying them, 


and ſometimes receiving them of the gift of others, by _ 


which the ſervices which were due for ſuch fees, and which 
at the beginning were provided for the defence of the 
realm, were wrongfully withdrawn, ans; the chief lords 
loſt their eſcheats.” „ | | 
IT appears from this, that theſe religious ſocieties, in 
order to elude the firſt ſtatute, had made it a practice to 
purchaſe land held of themſelves; and the enacting clauſe 
of the preſent, ſhews, that one of their contrivances, 
when they could not obtain the licence of the chief lord 
for an alienation in fee, was to take leaſes from the tenant 
for long terms of years; a practice which was ſoon felt to 
be productive of inconveniencies of the ſame kind; and, 
us the expreſs words of the firſt ſtatute only prohibited | 
alienation to religious houſes, —biſhops, parſons, and other 
ſole corporations eccleſiaſtical, conceived that the prohi- 
bition did not extend to them (%). | 
To remedy theſe miſchiefs, it was ordained, that no per- 
ſin, religious or other, whatever, ſhould preſume to buy 
or ſell, or receive from any one, under colour of gift or 
waſh; 4 or of any other title whatever, « or by any mean, art, | 


(a) 7 Ed. $2 (8) 2 Inſt. 75. 
| | NS 7 OI 
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| or device, to appropriate to himſelf any lands or tenements, 
1 | by which they ſhould come into mortmain, under pain of 
| forfeiture ; and to enforce the obſervance of this ordinance, 
\ © it was provided, that in cafe of ſuch alienation, the King, 
4 and other immediate chief lords of a fee ſo alienated, ſhould | 
be at liberty, within a year from the time of ſuch aliena- 
tion, to enter and hold it in fee as an inheritance ; and if 
the immediate chief lord did not enter within the year, 
5 then the next mediate chief lord might enter within half a 
year next following; and ſo every next mediate lord might 
| = do, in caſe of default by the lord preceding; and if all the 
FEM | chief lords who were of full age, within the four ſeas, and 
| out of priſon, ſhould for ne year be negligent or remiſs 
| in that behalf, the King might, immediately after the year 
compleat from the time of the purchaſe, gift, or other ap- 
propriation, take the lands into his own hands, and infeoff 
others in them, under certain ſervices for the defence of the 
realm, faving to the IE: lords their — 
eſcheats, and other incidents (a). 
Wit THERE ſeems to be ſome inaccuracy in the latter part of 
1 this ſtatute, with reſpect to the time of the King's entry 
into lands held of intermediate lords: where it is ſaid in 
the firſt part, © that the King is to enter within a year,” 
this evidently applies to the caſe where the lands alienated 
were held immediately of himſelf: but it is ſaid, © that 
where all the intermediate chief lords neglected to enter 
within their reſpective times, the King might enter im- 
mediately after the year compleat.” this can only apply 
where there was but one lord between the King and the 
tenant who alienated, 
UN pF this ſtatute it has been held, that if there were 
5 . = lord, and an abbot tenant, and the lord releaſed to the ab- 


(a) 7 Ed. I, ft, 2. 21 Ed. 3, 18. b. 


bot 
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bot his ſeigniory, this was mortmain, and the lord para- 
mount ſhould have the ſeigniory by force of the ſtatute (a). 
| So, a grant of a rent to an abbot and his ſucceſſors was 
mortmain under this ſtatute; for the words are not con- 
fined to _— but prohibit the alienation of lands and 
tenements (J). | | | 
So, if an abbot had been ſeiſed in fee, in his own right, 
of an advowſon, it would have been mortmain, if he had 
appropriated it to him and his ſucceſſors. —The ſame ob- 
ſervation applies to a fimilar appropriation by a biſhop (c). 
IF an abbot, or a dean and chapter, had a rent in 
fee iſſuing out of lands, and the tenant of the lands had 
granted by his deed, that they and their ſucceſſors ſhould 
diſtrain for that rent in other lands; this would alſo have | 
been conftrued to be within the ſtatute ( 4): 
> IF the villain of an abbot or prior had purchaſed lands or 
Þ tenements in fee, the abbot or prior could not enter into 
them without licence; or if he did, he would have in- 
curred a forfeiture in mortmain (e). | | 
NoTwITHSTANDING this ſtatute, however, it has been 
aid, that by the cuſtom of London a man might have de- 
15 viſed in mortmain, becauſe by ſubſequent ſtatutes their cuſ- 
Y toms are confirmed (J). 
R Ir might have been hr that the proviſions of this 
5 ſtatute would have been ſufficient to accompliſh, the pur- 
WV poſe for which it was intended; but the reſources of eccle- 
ſtaſtical ingenuity were not yet exhauſted. —They began 
3 now, by colluſion with the tenant of the land which was 
intended to be appropriated to them in mortmain, to ſet up 
a tle t toitin a fictitious ſuit, to which the tenant did not 


(a) F.N. B. 223 J. cited 7 Co. (39) 38. a. : 
(65) F. N. B. 223. B. (e) Id. 224. . 224. G. 
le) Id. 224. D. ) = Bulſtr. 187 1 
| -G 2 appear, 
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| appear, on which judgment paſſed againſt him by default; 
and the judges held that theſe religious and eccleſiaſtical 


perſons did not thus acquire the land by “ title of gift or 


alienation,” and that recovery by ſuch a ſuit was not with- 
in the general words of the ſtatute, © by any other mean, 


art, or device; becauſe recoveries being proſecuted in 


cCourſe of law, were, by law, preſumed t to be 30 and 
lawful (a). = | © 


THis gave riſe to the ſtatute of the 13 Ed. 1. c. 32, by 
which, after a recital, that religious (5) men and other 


eccleſiaſtical perſons had impleaded men, and that the im- 


pleaded made default, by which they loſt the tenements, 


becauſe the juſtices had hitherto been of opinion, that in 
Cafes where, by means of the ſtatute, the demandant could 
not obtain ſeiſin of the land by title or gift, or other alien- 


ation, yet he ſhould by reaſon of the default, and fo the 


ſtatute was eluded, it was enacted, © that in ſuch caſes, 
after default made, it ſhould be inquired by the country, 
whether the demandant had right in the thing demanded 
or not ; if it was found that he had right, judgment ſhould 
paſs for him, and he ſhould recover ſeiſin; and if he had 
no right, the land ſhould accrue to the next lord of the 
fee, if he demanded it within a year from the time of the 
inqueſt taken; and if he did not demand it within the 
year, it ſhould accrue to the next lord above, if he de- 
manded it within half a year; and that, in the ſame man- 
ner, every lord ſhould have the ſpace of half a year to de- 
mand it ſucceſſively, till it came to the King, to whom at 
e through default of other lords, the lands ſhould 


(a) 2 Inſt. 75. 429. 5 | 
(6) It appears by the tenor of all theſe 1 that the term re 
igious“ was uſed to denote the regular clergy, in oppoſition to the 


ſecular. 
" accrue. 


3 


r 


OF CORPORATIONS. = -- 
accrue. That the jurors of the inqueſt might be chal- 
lenged, by each of the chief lords of the fees, and, on be- 
half of the King, by any one that choſe ; and that after 
the judgment given, the land ſhould remain clear in the 
King's hands, until it were deraigned by the demandant, 
or ſome other chief lord, and the ſheriff ſhould be charged 
to anſwer for it at the exchequer.“ 

IT was held, that a/l actions brought 45 any lands or 
tenements, in which a freehold, inheritance, or long term 
of years was to be recovered, a præcipe quod reddat, a 
quare impedit, a writ of right of ward, ejectione firmæ, 
quare ejecit infra terminum, warrantia chartz, a covenant 
to levy a fine and execution by elegit, ſtatute merchant, or 
ſtatute ſtaple, were within this ſtatute (a). 

IT was conſtrued to extend to ſome who were not parties | 
to the writ; as to the vouchee and tenant by receipt, and 
the like; and to the caſe where the religious or eccleſiaſ- 
tical perſon was tenant or defendant, as well as to the caſe 
where he was demandant or plaintiff; and not only to the 
caſe of judgment by default, but to judgment after verdict 
on iſſue joined, judgment by c con! feſſion, nil dicit, and on 
demurrer. | 
This ſtatute gave riſe to a judicial writ, where judg- 
ment was obtained in any other caſe than after verdict, and 
which, from one of the duties preſcribed to the jury who 
were to be returned in conſequence of it, was called quale 
jus (5). After reciting the recovery, and the ſuſpicion of 
fraud, it commanded the ſheriff to return a jury to inquire 
what right the religious perſon had in the tenements reco- 
vered, which of his predeceſſors had been ſeiſed of them as in 
right of his 1 and what was the annual value. The 


(a) 2 Inſt. 429. | 
(5) 8 jus idem abbas baer in oradifte meſſuagio. | 
| | 8 3 ſheriff 
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1 1 t ſgneriff was, in the mean time, commanded to ſeize the ; 
1 | tenements in queſtion into the King's hands, and to an- 
| ſwer for the iſſues at the exchequer; and to give notice 5 
| | to the chief lords, mediate and immediate, of the fee, that I 
| | i they might attend, if they 1 proper, at me inqueſt 3 
1 to be taken (a). | = 

i WutRs iſſue was joined, the j jury were to inquire not | 
5 only of the fact put in iſſue, but likewiſe of the collu- = 
| H | ſion, and if they neglected to do the latter, a ſpecial writ Þ © 
0 iz was to iſſue expreſsly for that purpoſe (b). | 5 

| | ABoUT the beginning of the 12th century two religious 1 

| orders were eſtabliſhed under the name of Knights Tem- Z 


plars and Knights Hoſpitallers, and ſoon acquired large 
poſſeſſions and revenues all over chriſtendom, but more eſ- 


[ | pecially in England. They had the addreſs too, to obtain, 
wn |} not only for themſelves, but alſo for their tenants and 
| | 1 farmers, many important privileges and immunities; 
„ | 2 among others, to be free from tenths and fifteenths to be 
4 | f 1 paid to the King, to be diſcharged of purveyance, not to 
ijbdbee ſued for any eccleſiaſtical cauſe before the ordinary, but 
FILE before the conſervators of their own privileges. —T he knights 
1 being diſtinguiſhed by the ſign of the croſs, it became a 
„ 1 practice with their tenants to erect croſſes on their houſes 
| and lands, that their privileges might not be invaded. The 
| tenants of other lords, in order to participate with them 
} in theſe advantages, began to ſet up croſſes on their lands 
bf and houſes, as if they had alſo been tenants of theſe 
8 | þ orders . 
1 To remedy the evils ariſing from this practice, it was 
| N enacted (d), that the lands on which croſſes ſhould be ſet 
; ; up with a view to defraud the KING or other lords of their 
5 0 (4 Vid. Regiſt, Judi 16, 17. 2 Inft. 129. N | 
14 | (5) 2 Inſt. 430. (c) Id. 431, 2. (4) 13 Ed. Ty c. 33 
Wis 7 27 N — {ervices, 
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{ervices, ſhould be forte i in the ſame manner as had 
been provided for lands alienated in mortmain. 
AT common law, when a tenant made a feoffment ge- 
nerally, without ſpecifying the tenure by which the feoffee 
was to hold the land, it was underſtood, that he was to hold 
it of the feoffor by the ſame ſervices by which the latter 
| held it of his lord (4). - When ſuch alienations were firſt 
introduced, no conſiderable degree of inconvenience was 7 
> felt by the lord, becauſe the original vaſſal remained ſtill 
| liable for the ſervices, and diſtreſs might be taken for them 
on the whole of the land: but when the rear vaſſal had 
long poſſeſſed his feud, and held it of another, he began to 
think he had a connection only with that other, and none 
with the original lord. This perſuaſion of the rear vaſſals 
gained ground, and the ſuperior lords came in the end to be 
deprived of their ſervices and emoluments. 

To remedy this inconvenience, and to reconcile the 
jarring intereſts of lords and vaſſals, while the latter were 
ae ager to aſſert their power of alienation, and the former 
complained that they were ſtripped of their ancient rights, 
the ſtatute of guia emptores () was made, which enacted 
in favour of the vaſlals, that they might alienate the whole 
or any part of their land as they pleaſed ; and in favour of 
the ſuperior lords, that the lands ſo alienated ſhould be held | 
pf them and not of the alienors (c). 5 

Bor it was expreſsly provided, that this 2 ſhould 

not extend to alienation in mortmain (d). 

WIETRHER the King's licence to alienate in mortmain, 
was originally neceſſary in any caſe,: but where the tene- 
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Wee 3 2 * 9 2 . Po 
BO DT. TEC T 
CTC 


t 
ments to be alicnated were held immediately of yu; 
(a) 2 Inſt, $ox. + (b) 18 Ed. 1, c. 1. | 
a (c) Vid. this ſubjeRt ably handled in 88 5 feadal tenures, 
34, 85, Ke. (4) 18 Ed. 1. e. 
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does not very cds „ is indeed preſumed, from 
the intereſt the King muſt have had as ultimate lord of 
every fee, that his licence was neceſſary in all cafes, even 
ſo early as ſixty years before the Norman conquelt (a). 
And it is ſaid that the neceſſity of it was acknowledged by 
the conſtitutions of Clarendon in reſpect of advowſons (5) 
but the paſſage, from which this concluſion is drawn, ap- 
plies manifeſtly only to the caſe of advowſons Ronny | 
to the King's immediate tenant (c). 
Ir we may judge from the tenor of the former ſtatutes, 
it is probable, that till the gth of Henry the third, nei- 
ther the licence of the King nor of other ſuperior lords 
was neceſſary for an alienation in mortmain, in any caſe 
where it would not have been neceſſary to alienate to a 
common perſon, except where there was an expreſs clauſe 
of reſtriction in the original charter of infeoffment. The 
- words of that ſtatute ſeem to imply a general prohibition in 
favour of the immediate lord of the fee; but as every man 
may diſpenſe with a forfeiture intended for his own be- 
nefit (d), it ſeems, that notwithſtanding this ſtatute, an 
alienation in mortmain was lawful, if made with the 
licence of the immediate lord, whether that lord was the 
King or a ſubject; and the complaint of the preamble of 
the next ſtatute, does not extend to an alienation without 
the licence of any other : it complains indeed of a practice, 
againſt which the firſt ſtatute had made no proviſion, the 
entry of religious men into fees holden of themſelves; 
from which it is manifeſt, that the general intereſt of the 
(a) Selden. Jan. Angl. I. 2. ſ. 452 cited, Bl. Com. 269. 
(b) Id Thid. (c) Eccleſiæ de feudo Domini Regis non poſſint in per- 
petuum dari abſque aſſenſu et conceſſione ipſius. Wilkins. 331, 323. 
(4) Altenatio licet prohibcatur, conſenſu tamen omnium, in quo- 
rum tavorem prohibita eſt, poteſt ficri, et quilibet poteſt renunciare 


juri pro fe introdutts. Co. Lit. 99. a. 
community 


. res er nt nt nt — — — 
—— — ͤ— —ꝛ—e— — . — 


OF CORPORATIONS. 89 


community began to be conſidered as equally 3 
by theſe appropriations, as the particular intereſts of the 
lords. The enacting part of this ſecond ſtatute therefore, 
not only prohibits abſolutely all the practices complained of, 
but makes a proviſion for the entry of the King in default 

of all the other lords. From this time, therefore, we may 
ſuppoſe, that if an alienation in mortmain was permitted 
at all, it muſt have been in conſequence of a licence not 
only from the immediate lord, but from all the mediate lords, | 
and from the King.—A regular form of proceeding began 
now to be uſed in applying for this licence; and at length E 
the ſtatute of 27 Ed, 1. ft. z, enacted, that men of re- 
ligion who would purchaſe lands or tenements in mortmain, 
ſhould have writs out of chancery to enquire upon the 
points accu/tomed in all things; and that inqueſts of lands 
or tenements that were worth yearly more than twenty 
| ſhillings by extent, ſhould be returned into the exchequer, 
and a fine made there if the inqueſt paſſed tor the purchaſer; 
and that it ſhould afterwards be certified to the chancellor, 
or his deputy, that he ſhould take reaſonable fine, and after- 
wards make delivery.“ | 
Tr is probable that, in conſequence of this 1 the 
licence of the King came to be conſidered as of the prin- 
cipal importance, and that the intereſts of the meſne lords 
began to be overlooked, which gave riſe to the ſtatute 34 
Ed. 1. it. 3, by which it was enacted © that where there 
were any meſne lords, nothing ſhould be done in purſuanoe 
of the former ſtatute, unleſs the religious perſons could 
ſhew to the King the aſſent of ſuch lords, under their pa- 
tents, ſealed with their ſeals, and that nothing ſhould paſs 
where the donor reſerved nothing to himſelf ; or where in- 
quilitions were made without warrant, that is, without the 
original writ being returned with the inqueſt, and unleſs 
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the original writ made mention of every thing required by 


the new ordinance deviſed by the King.” This new ordi- 


nance was the ſtatute immediately preceding. 
THe writ to which theſe ſtatutes refer, from a clauſe in 
it expreſſing the object it had principally in view, was called 


the writ of ad quod damnum : from the words of the ſta- 
| tutes, it is not improbable that it exiſted at common law, 
and that they were intended to enforce a more ſtrict at. 
tention to all the objects of inquriy which it pointed out, 
It was directed to the King's eſcheator for the county in 
which the lands or tenements lay, which were intended to 


be alienated in mortmain; and commanded him, by the oath 
of good and lawful men, diligently to enquire, whether it 
would or would not be to the damage or prejudice of the 


King or of others, that the King ſhould grant to the perſon 
who had ſued out the writ, the liberty of alienating to the 
particular corporation, whether ſole or aggregate, to which 
the alienation was to be made, the particular lands or te- 
nements deſcribed in the writ; and, if it ſhould appear to 
be to the damage or prejudice of the King or of others, 
then to what extent; and of whom, by what tenure, and 


by what ſervices the lands or tenements were holden; 
what was their real annual value; and who were the meſne 
lords between the King and the tenant who intended to 


| alienate; what lands and tenements would remain to the 


tenant after the intended alienation, where they were ſitu- 


ated, of whom, by what tenure, and by what ſervices they 


were held, and what was their real annual value; and 


if lands and tenements would remain to him, whether 
theſe would be ſufficient to enable him to perform all the 
ſervices which were due, as well for the lands and tene- 
ments intended to be alienated, as for what ſhould remain 
to him after the alienation ; and to ſupport all the burthens 


which 
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which he then bore or was accuſtomed to bear, as in ſuit 


of court, view of frankpledge, aids, taillages, watchings, 


fines, redemptions, amercements, contributions, and all 
other burthens whatever; and whether he could be put 


upon aſſizes, juries, and other inquiſitions, in the ſame 
manner as before the intended alienation. | 


TIT then commanded that the writ ſhould be returned, 
together with the inquiſition certified, into the chancery, 
under the ſeals of the ba. and of the] Jurors by WR 
the inquiſition was found (a). | 

'THE courſe of proceeding. appears to have been, that 
the tenant who intended to alienate in mortmain, firſt ap- 
plied for leave from the King, to ſue out the writ, and then 
after the return of it by the eſcheator, if the inquiſition 


was in favour of the alienation, he obtained letters patent 


of licence from the King and from the intermediate lords: 


but theſe could not vary from the ſubſtance of the _— | 


lars rehearſed in the writ (5). 

IF one abbot wiſhed to give lands or tenements in mort= 
main to another abbot or prior, or to any other body cor- 
porate, though they were in mortmain before, yet he 
could not do it without the King's licence, in conſequence _ 


of the writ of ad quod damnum : but the writ was not to 


contain the clauſe which related to the ability of the 


alienor to be put upon aſſizes, nor that which was to 
guard againſt the country being injured by the aliena- 


tion (c). 

Ir a man deviſed lands or rents to his executors and 
to their heirs, to diſpoſe according to his will, and after- 
wards made his will commanding them to give the ſame in 


(a) Vid. Reg. orig. 247, a. F. N. B. 222, 
(5) F. N. B. 221. O. 224. C. D. 
(c) F. N. B. 222. D. Reg. erig. 247, b. | 
ED mortmain; 
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— 


mortmain; they could not execute the commandment of 


the will without the King's licence, in conſequence of an 
inquiſition returned on a writ of ad quod damnum (). 


AnD if a man wiſhed to exchange lands, tenements, or 
rents with an abbot, or other body corporate, he could 
not do it without ſuing forth this writ ; in which both the 
lands which were to be given, and thoſe which were to be 


taken in exchange, muſt have been particularly deſcribed(5). 
I nouß the ſtatute of 34 Ed. 1. ſt. z, had provided for 


the intereſts of the meſne lords, yet, by the gradual ope- 


ration of the ſtatute of guza emptores, and other cauſes, 
theſe had become of ſo little importance, that the King's 


licence to alienate in mortmain, began to be conſidered in 
the light of a peculiar prerogative ; which ſeems to be ad. 


mitted by a ſtatute of Edward the third (c), by which it is 


provided, that *if prelates, clerks beneficed, or religious 
people, who had purchaſed lands in mortmain, ſhould be 
impeached on that account before the juſtices, and ſhould 


ſhew the King's charter of licence, and proceſs on it, by 


an inqueſt of ad quod damnum, or that it had been by the 


| King's grace, or by fine, they ſhould be freely left in 


peace without being further impeached for the ſame pur- 


chaſe ; and if they could not ſufficiently ſhew, that they 
had entered by due proceſs after licence to them granted 


in general or in ſpecial, they ſhould be admitted to make a 
convenient fine for the ſame, and that the inquiry ſhould 
_- — 


that the free power of alienation thereby given, ſhould not 


enable any one to give his lands or tenements in mortmain, 


it became a practice to inſert, in all licences to make ſuch 
(a) F. N. B. 224. F. (5) Id. 223. E. 
( 33 Ed; 3, ſt. 3. c. 3 | | | 

| 2 alienation, 


Tux ſtatute of quia emptares having expreſsly provided: 
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alienation, a clauſe of non obſtante applying to that ſtatute, 
as well as to the ſtatute of mortmain ; though it is con- 
ceived, that ſuch clauſes were not neceſſary (a): but when 
they had once been introduced, their operation was ſuch, 
that, that which was at firſt manifeſtly only a remiſſion of 
a forfeiture by thoſe who were intitled to take advantage of 
it, began to be conſidered as a power to diſpenſe with the 
exiſting law of the country; and Fitzherbert (6) tells us, 
that in his time (c), the common experience was, that thoſe 


Ez who would purchaſe leave to alienate in mortmain, did not 


ſue out the writ of ad quod damnum ; but obtained the in- 
ſertion of a clauſe at the end of the King's letters patent 
of licence, which diſpenſed with the neceſſity of the writ, 
and of all other ceremonies whatever: he adds, indeed, 
that it ſeemed doubtful whether ſuch patents were good or 
not, if it were evidently proved that they were prejudi- 
cial to the intereſts of the King or of others. | 

HowEveR, the pretended power of ſuſpending ſtatutes 
by the royal authority, having, at the time of the revolu- 
tion, been declared illegal, and the intereſt of meſne lords 
having at length been reduced almoſt to a ſhadow, it was 
thought prudent to confirm, by act of parliament, he - 
King's power of granting licences in mortmain, in order, 
on the one hand, to prevent ſuch licences from being con- 
founded with a diſpenſation, and on the other, to remove 
all doubts that might have been entertained of their 
validity. | 

ACCORDINGLY, it is ed by the 7 nd 8 W. 3, C. 
37, for the purpoſe of encouraging learning, and enabling 
ſuch as ſhould be ſo diſpoſed, the more eaſily to endow 
new colleges and Khools, or to inen the revenues of 


£0 Vid. Co. Lit. 99. a2. (6) F. N. B. 222. D. 
(<) The time of H. 8. ; 
| | ſuch 
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ſuch as were dready endowed, that the King, his heirs and 


ſucceſſors, might grant in ſuch caſes as they thought pro- 
per, to any perſon or perſons, bodies politic or corporate, 


their heirs and ſucceſſors, licence to alienate in mortmain, 
and alſo to purchaſe, acquire, take, and hold in mortmain, 
in perpetuity or otherwiſe, any lands, tenements, rents, 


or hereditaments whatever, of whomever the ſame ſhould 
be holden; and that 20 forfeiture ſhould be incurred by 
reaſon of ſuch alienation or acquiſition. | 


SINCE this ſtatute, writs of ad quod damnum have not 
been uſual on granting licences to alienate in mortmain (a). 
BETWEEN the time of Edward the firſt and Richard the 


ſecond it had become a common practice with religious per- 
ſons, parſons, vicars, and other /p:r:tual perſons, to enter, 


by the aſſent of the tenants, into lands which adjoined to 
their churches, to convert them into church yards, and to 

conſecrate them for burying places, by virtue of bulls 
from the pope, without licence from the King or the chief 


lords, —To put a check to this practice, which it ſeems 
had become a very ſerious evil, it was declared by the 15 


Rich. 2, c. 5, at it was TY within the ſtatute of 


mortmain. _ 
Tus eccleſiaſtics had alſo, in order further to elude the 


former ſtatutes, invented, or adopted from the Roman lav, 
a diſtinction between the poſſeſſion of land, and the uſe or 


beneficial intereſt, and had procured many to be infeoffed, 


to the uſe of religious houſes or other-ſpiritual perſons, of 


houſes, lands, advowſons, and the like; and the clerical 


chancellors had aſſumed a power of compelling the feoffees 


to perform the truſt which had been repoſed in them; by 
which means, the ſme inconveniencies were ſoon felt by 


the King and the lords, which would have reſulted on 3 


(a) Notes to Hargrave and Butler's Co. Lit. 100. b. 


Hl | 
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direct alienation in mortmain. Lo remedy this abuſe, it 
was enacted by the ſame ſtatute, 15 R. 2, c. 5, that, within E 
a limited time, all thoſe who were then poſſeſſed by feoff- 
ment, or by any ather means, of lands and tenements, 
fees, advowlons, or poſſeſſions of any other kind whatever, 
to the uſe of religious people, or other ſp:ritual perſons, 
ſhould either regularly convey them in mortmain, by the 
licence of the King and of other lords, or that they ſhould, 
within the ſame time limited, ſell them to ſome other uſe, 
under the penalty of their being forfeited to the King and 
to the lords reſpectively, according to the proviſions of the 
ſtatute de religioſis (a). And, under the ſame penalty, it 
was further enacted, that from thenceforth no ſuch purchaſe 
ſhould be made, ſo that ſuch religious houſes or other Fades 
tual perſons ſhould enjoy the profits. 

ALL the ſtatutes of mortmain hitherto made, relate only 
to ecclefraftical corporations; which affords one ſtrong pre- 
ſumption, if direct proof were wanting, that civil corpo- 
rations were of much later origin than the eccle/raftical. 
The former began now, however, to attract the public at- 


tention, and the ſame inconveniencies to be felt from the 
= appropriation of land or tenements by them as by t the | 


latter, | 

IT was therefore candied by the ſame kn 15 
c. 5, that it ſhould extend to lands, tenements, fees, ad- 
vowſons, and other poſſeſſions, purchaſed or to be pur- 
chaſed to the uſe of gilds or fraternities; and, “ becauſe 
mayors, bailiffs, and commons of cities, boroughs, and 


j other towns which had perpetual commonalty, and others : 
who had perpetual offices, were as perpetual as people of 
religion, 


3” 


it was enacted that theſe ſhould not purchaſe to 


them, and to their commons, or office, under the penalty 


(a) 7 Ed. 1, ft. 2. | 
2, mentioned 
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mentioned in the ſame ſtatute de religieſis; and that others 


ſhould not take to their uſe, under the ſame penalty. 


| And to remedy ſome inconveniencies which had been 
felt by pariſhioners from the appropriation of benefices by 


religious houſes, it was provided by the next chapter (6) 


of the ſame ſtatute, that in every licence for the future, to 


be made in chancery tor the appropriation of any pariſh 


church, it ſhould be expreſsly mentioned, that the dioceſan 


of the place ſhould appoint, according to the value of the 


church, a convenient ſum of money to be paid and diſtri- 


buted yearly, of the fruits and profits of the ſame church, 
by thoſe to whom the appropriation was made, and their 


ſucceſſors, to the poor pariſhioners; and that the vicar 
ſhould be well and ſufficiently endowed. 
THe next ſtatute we meet with, which ſeems to have 


ſome relation to the ſtatutes of mortmain, is the 21 H. 8 


c. 6, 1. 5, by which it is provided that parſons, vicars, cu- 
rates, pariſh prieſts, and other ſpiritual perſons, might take 
and receive any ſum of money, or other thing, which by 
any perſon dying ſhould happen to be diſpoſed, given, or 


bequeathed to — or any of them, or to the high altar 


of the church. 
Bur this is not properly an exemption from the penalty 


of the ſtatutes of mortmain, becauſe the property permitted 
to be taken is perſonal, and cannot go in ſucceſſion in the 


caſe of a ſole corporation. It is rather a proviſion againſt 


the ſuppoſed conſequence, from the reſtraint impoſed in the 


preceding part of the ſtatute, on the claim of mortuaries 


or corſe preſents. | | 
By the preamble of the ſtatute 23 H. 8, c. 10, it appears | 


that it had become a frequent practice to convey by feoft- 


ment, fine, recovery, and other aſſurances ; manors, lands, 


tenements, 
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tenements, and hereditaments, in truſt to the uſe of pariſh 
churches, chapels, churchwardens, guilds, fraternitics, 
companies, or brotherhoods, erected from devotion, or by 
common aſſent of the people without incorporation, or for 
the maintenance of perpetual obits, or for the continual 
ſervice of a prieſt for ever, or for the long periods of ſixty 


or eighty years. 


Tre ſtatute of Richard the fb it was ſuppoſed, ex- 
tended only to bodies formally incorporated, or conſidered 
as legitimate corporations; but it being conceived that the 
ſame or ſimilar inconveniencies reſulted from conveyances 
to the uſe of ſuch bodies, as from alienations in mortmain, 
it was by the preſent ſtatute enacted, that © all convey- 
ances to ſuch and other ſimilar uſes, ſhould, for the future, 
he utterly void; and that the proviſions of this ſtatute 
might not be eluded by any collateral aſſurance, it was fur- 
ther enacted, that if any one ſhould bind his heirs or ſuc- 
ceſſors, or any other perſon or perfons, to ſuffer ſuch uſes 
to endure and continue, under the penalty of loſing other 
lands, tenements, or hereditaments, or any thing elſe ; or 
{ſhould attempt or deviſe by any colour, craft, or means, 
to make ſuch uſes prevail, againſt the meaning of the act, 
fuch penalty, craft, or colour, thould be utteily void; and 
that the ſtatute ſhould always be expounded as beneticiaily 

ag for the avoidance of ſuch uſes. _ | | 

iT was, how ever, provide d, that any one in of any 
manors, lands, tenements, or hereditaments to his own 
proper uſe, or having feoftecs, recoverors, or conuſces to 

's uſe, might create any of the uſes above ſpecii ied, in 
the fame manner as he might have done before the making 
vi the act, on condition that they ſhould not be mace to 
continue be vond th2 term of twenty years from the time 
of their creation. | | | 


5 | IT 
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Tr was alſo provided that the ſtate ſhould not affect 
any good and lawful authority by ancient cuſtom in cities 


and towns corporate, to deviſe in mortmain lands, tenc- 
ments, and hereditaments, within the fame cities and 


——— 


towns corporate. 


Tre ſtatutes of the 32d and 34th H. 8. (4) commonly 


called the ſtatutes of wills, give free liberty to every per- 
ſon having a ſole eſtate in fee ſimple, of any manors, & 
© to give, diſpoſe, will, or deviſe, to any perſon or per- 
ſons, except to bodies politic and corporate, by his laſt wil 
and teſtament in writing, or otherwiſe by any acts law 
fully executed in his life-time, all his manors, Kc. at hi 
own free will and pleaſure, any law, ſtatute, cuſtom, «© 
other thing, theretofore had, made, or uſed, to the contrar\ 
notwithſtanding.” | 
BECAUsE bodies politic and corporate are alone exceptec 
in theſe ſtatutes, it has been argued, that bodies of men 
not incorporated were tacitly included, and therefore the 
prohibition in the ſtatute of 23 H. 8. was virtually rc- 
pealed by them (2). Whether this opinion was well 6: 
ill founded, however, it is now become immaterial to 
inquire, becauſe by a ſubſequent ſtatute (c), all ſaperſtitia 
uſes are taken away; and it has been expreſsly decided 
that the ſtatute was meant to extend to theſe alone, and 


not to ſuch uſes as had for their object the advancement oi 


religion, the proinotion of learning, or works of charity, 
or any other beneficial” public purpoſe; fo that a man 
might after that ſtatute have given lands to any perſon an 
his heirs for the finding of a preacher, maintenance of- 
ſchool, the relief and comfort of maimed ſoldiers, the ſu 


(a) 32 H. 8, c. 1. and 34 H. 8. c. 5. | 
(6) Co. 28. 4. Porter s caſe, | (c) i Ed. 6, c. 14. 
(4) 1 Co, 255 5. | | 
tenance 
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tenance 0k the poor, reparati on of churc hes, ite 
bridges, cauſeways, diſcharging the or inhabitants of a 
town of common charges; for making a ſock for poor 
labourers in huſbandry, and poor a ces, and for the 
marriage of poor virgins, or for any other «2 7: table uſes : 
and this deciſion is ſtrengthened by the preamble of the 
ſtatutes 1 Ed. 6, Cc. 14. and 43 El. c. 4. which clearly re- 
cognize the legality of donations to ſuch uſes. 

Tris general liberty, however, had produced many of 
the political inconveniencies againſt which it was the ob- 
ject of the ſtatutes of mortmain to guard; particularly 
from the improvident diſpoſition of property to a very 
conſiderable extent, made by many perſons on their death- 
beds to charitable uſes to take place after their deaths: in 
the courſe of time, therefore, it became an object of policy 
with the legiſlature to throw ſome diſſiculties in the way 
of ſuch benefaCtions. 

IT was therefore enacted (a); that after the 24th day of 
Tune, 1736, no manors, lands, tenements, rents, advow- 
ſons, or other hereditaments, corporeal or incorporcal, 
nor any ſum or ſums of money, goods, chattels, ſtocks in 


the public funds, ſecurities for money, or any other per- 
* {onal eſtate, to be laid out or diſpoſed of in the purchaſe of 


any lands, tenements, or hereditaments, ſhould be given, 


granted, aliened, limited, releaſed, transferred, afligned, 


or appointed, or any way conveyed or ſettled to or upon 
any perſon or perſons, bodies politic or corporate, or other- 
Wile, for any eſtate or intereſt whatever, or any way 


charged or incumbered by any perſon or perſons whatever, 
in trat, or for the benefit of any charitable uſes ; unleſs 


under theſe reſtrictions, That in all caſes, except that of 


locks in the public funds, ſuch gift, conveyance, appoint- 


(a) 9 G. 2, c. 36. | 
H 2 | ment, 


— 
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ment, or ſettlement, ſhould be made, by decd indented, 


ſcaled and delivered in the preſence of two or more cre. 
dible witneſles, twelve calendar months at leaſt before the 
death of the donor or grantor, including the days of the 
execution and death, and that the deed ſhould be inrolled 
in the Court of Chancery within fix months after the exc. 
cution: and in the caſe of ſtocks, that they ſhould be 
transferred in the public books, uſually kept for the trans- 
fer of ſtocks, fix calendar months at leaſt before the death 
of the donor or grantor, including the days of the transfer 
and death; and that every ſuch gift ſhould be made to tak: 
effect in prſſeffion for the charitable uſe intended, imme d 
ately from the making of it, and without any power of re- 
vocation, reſervation, truſt, condition, limitation, clauſe, or 
agrcement whatever, for the benefit of the donor or grantor, 
or of any perſon or perſons claiming under him (a), and 
that every gift, &e. made in any other manner or forn 
Thould be abfolutely void (5). 

' From the manner in which this act i is penned, it is ap- 
parent, that the reſtrictions impoſed by it were intended 
to be confined to the caſe of a vluntary gift for charitai! 
uſes; but in order to prevent all doubts on that 0 5 it 
was expreſsly provided, that nothing relating to the ſealin; 
and delivering of any deed.or deeds twelve calendar months 


or to the transfer of any ſtock ſix calendar months beiore 
the death of the grantor, ſhould extend to any purchaſe o 
my eſtate or intereſt in lands, tenements, or heredits: 


ments, or to the transfer of any ſtock, to be made rej 


X A , — = dl 1 "hs ale 
and bong fide for a full and valuable conſideration aciua!! 


paid, at or before the making of ſuch conveyaice-or tials 


* 
7 


fer, without fraud or colluſion ( ( 
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IP is alſo in that money, goods, chattels, ſtocks 
in the public funds, ſecurities for money, or any other 
perſenal eſtate, if not directed to be laid out in the purchafe 


, lands, tenements, or hereditaments, may, notwithitanding 


this ſtatute, be given in r, or for the benefit of any 
charitable uſes, without the reſtrictions therein mentioned. 

Ir is equally clear, that real as well as perſonal property, 
may be given either by deed or by will to any corporation, 
2s well as to private perſons, if not given in 2% t or for 
the benefit of charitable uſes, in the ſame manner as 1 
might have been before this ſtatute. = 

IT is alſo provided by an expreſs clauſe (a), that this ack | 
{hould not extend to make void the diſpoſition of any lande, 
tenements, or hereditaments, or of perſonal eſtate; to be 
laid out in the purchaſe of any lands, tenements, or here- 
ditaments, though not made according to the directions of 
the act, to or in truſt for either of the two univerſities, or 
any of the colleges within either of them, or the colleges 
of Eton, Wincheſter, or Weſtminſter, for the better ſup- 


port and maintenance of the icholars e upon the foun- 
dation of the three latter; but, that no college ſhould, by 
virtue of this exemption, be enabled. to hold or enjoy 


more advowſons than ſhould be equal in number to the 
motety of the fellows or ſtudents on its foundation, exclu- 
ively of the advowſons annexed to its headſhip (%). 
Tnoven bodies politic and corporate are expreſsly ex- 
cepted from the ſtatute of wills, and are therefore inca- 
pable of taking dire#tly by will; yet it has been held, 


nat they were not, / means of that exception, rendered 


iy incapable of taking the benefit of a deviſe made in 
ter favour; for that if a man deviſed that his executors 


ond, by the advice of learned counſel, convey his lands 


(a) S8. 4. (2) 8. 3. 
H 3 = to 
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to any corporation ſpiritual or temporal, this was not 
againſt the ſtatutes, becauſe it might be lawfully done 
by licence to alienate in mortmain and writ of ad quad 


an 


Gammun (a). 

AFTER the diſſolution of monaltrics under Henry 8 (5), 
though the policy of the next popiſh ſucceſſor affected to 
grant a ſecurity to thoſe who had obtained grants of abbey 
lands, yet, in order to regain ſo much of them as the 
ze2] or timidity of their poſleſſors might induce them to 
part with, the ſtatutes of mortmain, as far as they related to 


ſpiritual corporations, were ſuſpended for twenty years, and 


free liberty was given (c) during that period, to thoſe who 
were ſeiſed in fee ſimple in poſſeſſion, remainder, or rever- 
ſion in their own right, of any manors, lands, tencments, 
parſonages, tithes, portions, penſions, or other heredita- 
ments, not being copyhold, to convey them by feofi- 
ment, grant, or any other aſſurance, or to bequeath them, 
by laſt will and teſtament in writing, to any ſpiritual body 


n politie or corporate then erected or founded, or thereafter 
to be erected or founded, without any licence of mort- 


main or writ of ad quod damnum. 
I has alfo been thought neceſſary at foveral Steven 
periods, i in particular caſes, to a certain extent to diſpenſc 


with theſe reſtraining ſtatutes. Thus by the ſtatute of 39 


EI. c. 5, all corporations eſtabliſhed by virtue of that 


act (d), are enabled to take, without licence in mortmain 


or writ of ad quod damnum, manors, lands, tenements, 
and heredi taments, being freehold, ſo that the ſame ſhould 
not exceed the ycarly value of 2ool. above all charges and 
. to any one ſuch corporation. 


(a) Porter's caſe, 1 25.4 | 
(6) Vid. 28 H. 8, c. 28. 31 H.$,c.13. (c) 1 and 2 P. and II. 
c. 8. l. 51, 52, 2 Bl. Com. 273. () Vid. ante, page 57 et ſeq. 
88 


hv 


GO 


, 1 
* 7 o ö 
3 
9325 T 
EE PR EATERY 1 


FVV Tel. VV 
Ee ee e Ln DISErs = 


DS 


or CORPORATIONS. 103 

So, the corporations eſtabliſhed by the 13 and 14 of 
Charles the ſecond, c. 12, for the relief of the poor, are 
enabled by the ſame act, without licence of mortmain, to 
purchaſe or receive any lands, tenements, or heredita- . 
ments, not exceeding the yearly value of zocol. | 

AND by the ſtatute 17 Car. 2, c. 3, made for uniting 
churches in cities and towns corporate, it is provided (a) 
that every owner or proprietor of any impropriation, 
tithes, or portion of tithes, in any pariſh or chapelry 
within England or Wales, may annex the ſame, or any 
part thereof, to the parſonage or vicarage of the pariſh 
church or chapel where they lie, or ſettle the ſame in truſt 
for the benefit of the parſonage or vicarage, or of the 
curates there ſucceſſively, where the parſonage is impro- 
priate and no vicar endowed, without any licence in 
mortmain. | 
 AnD if the ſettled maintenance of parſonages, vicarages, 
churches, and chapels, united by virtue of the ſame act, 


or of any other parſonage or vicarage with cure, within 
England or Wales, ſhould not amount to the full ſum of 


100l. per annum, above all charges and repriſes ; then the 
parſon, vicar, and incumbent, and his ſucceſſors, are 
enabled (Y), without licence in mortmain, to take, reccive, 
and purchaſe lands, tenements, rents, tithes, or other 
hereditaments, to him and his ſucceſſors, 

IT may be obſerved, that none of the ſtatutes of mort- 


main limit the extent to which a corporation may purchaſe 


lands; but that the object of all of them is to prevent a 
corporation from making any purchaſe without previous 
licence; with the King's licence therefore, as the law at 
preſent ſtands, corpora tions may, 1 e purchaſe 


a) BJ (b) S. . Vid. l, Care 3, an act made 
give effect to the proviſions of the former ſtatute. 
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lands to any extent they pleaſe : but when corporations 


are erected by act of parliament, for ſome particular pur. 


poſe, it is frequently thought prudent to prohibit them, hy 
an expreſs clauſe, from purchaſing lands beyond a certain 
annual value: thus, each of the two companies (a) for 
inſuring ſhips, erected by ſtatute 6 G. 1, c. 18, have by 
a particular clauſe power to purchaſe lands, meſſuages, oi 


tenements, not exceeding the value of 1006/. per annum. 
So, the Eaſt India company, by ft. 2 G. 2, c. 14. ſ. 14, 


are reſtrained from enjoying or poſſeſſing, at any one 


time, any meſſuages, lands, rents, tenements, or heredi- 


taments, in Great Britain, exceeding in the whole the 


yearly value of ten thouſand pounds. Many other ex- 


amples might be given of the ſame kind. 
IT is likewiſe to be obſerved, that the ſtatutes of mort- 
main make no mention of perſonal property, and there- 


fore the power of corporations aggregate, in general, to 
take ſuch property, remains unlimited: but many particu- 


lar corporations, eſtabliſhed by act of parliament for ſome 
particular purpoſe, are limited in this reſpect as well as in 
their power to purchaſe lands. 

Ir a feoffment or grant be made by decd, to a mayor 
and commonalty, or to a dean and chapter, or to any other 
corporation aggregate of many perſons capable, they have 


Oo 


a fee fimple without the word “ ſucceſſors,“ becauſe in 


judgment of law they never die (5). 
Burr, according to Lord Coke, land given to a corpo- 
ration aggregate of one perſon capable, and many incapable, 


as, to an abbot and convert, or prior and convent, with- 


out the word © ſucceijors,” would not have pail ed in fec 


(a) The covernor and company of the Royal 7 xchange aſſurance; 
and governor and company ot the London aſſurance. 
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imple, but would have enured to them only during the 
lite of the abbot or prior (a); but this opinion does not 
{cem to be ſupported by the authorities, nor by the reaſon 
of the thing: not by the authorities; for there are caſes in 
the year books which juſtify the contrary concluſion: thus, 
it is ſaid (5), that an annuity granted to the abbot of Battle 


and his convent, extends to his ſucceſſors, and their ſuc- 


ccliors of the houſe, without the word“ ſucceſlors?” in the 
grant.—8o, if an abbot had made a leaſe with reſervation 
of rent, expreſſed © rendering rent To Us,” it would 
have enured to his ſucceflor (c), and-Lord Hale, citing the 
authority of the former caſe, ſays, © Gift to abhot and 


52 


monks paſſeth fee ſimple” (4)—not by the roaton of the 


thing; for an abbot, as an individual, was conſidered as 
dead in law, and could take only in his corporate capacity 
as head of his houſe, and in truſt for them; and therefore 
4 gift to him and his convent, muſt have been intended to 
go in ſucceſſion (e). 

Bo a gift to a corporation ſole, as to a biſhop or par- 
ſon, without the word © ſucceſſors, in general paſſes 
nothing but for life; though a gift to the King, without 
that word, is a gift in fee ſimple, becauſe the King never 
dies (J). And in ancient times a gift to a fle corporation, 
or to a corporation aggregate of one perſon capable and 
many perſons iucapable, in frankalmoign, would have 
paſſed a fee without the word © ſucceſſors, becauſe the 


word © frankalmoign” implied a gift in ſce, of itſelf (g). 


WII reſpect to the force of the word © ſucceſſors, a 


diſtinction is made between the caſe where there is ſuc- 


(a) Co. Lit. 94. b. (b) ii (c) 20 H. 6, 8. 
(a) Vid, Hargrave and Butler's notes to Co, Lit. 94. b. 
(e) Vid. 9 H. 5, 9. a. Bro. Cor por. 20. . (J) Co. Lit. 9. b. 
( ) Co. Lit. 9. b. 24. b. : WT 
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ceſſion in one 1th ſeveral others, and that where there is 


ſucceſſion in one perſon, in right of ſeveral others: thus 


if a man be bound in an obligation to a dean and his ſuc- 
cCeſſors, the word © ſucceſſorsꝰ has no effect, becauſe, as 


a ſole corporation, he cannot take a chattel in ſucceſſion ; 
and it does not appear to be the intention of the parties 


that it ſhould go to the dean in conjunction with the chap- 


ter; but it was otherwiſe of an obligation made to an 
abbot or prior, and his ſucceſſors, without mentioning the 


convent; for this ſhall enure to the ſucceſſors, becauſe. 


none of the other monks have capacity to take (a). 
TT is a general rule, that where a corporation aggregate 
has, by its. conſtitution, a head, a grant to that corpora- 


tion in the vacancy of the headſhip is void; thus if a cor- 


poration conſiſts of mayor and commonalty, and a grant 


be made to it while there is no mayor, or a grant be made 


to a corporation of dean and chapter when there is no dean; 
in either caſe the grant is void: and the reaſon is, that 
without the head the corporation is incomplete, and the 
only act it can do, during the vacancy, is to elect ano- 
ther (5). But this rule is to be underſtood only of an zmme- 
diate grant; for if during the vacation of the abbacy ot 
Dale, a leaſe for life, or a gilt in tail had been made, the 
remainder to the abbot of Dale, and his ſucceſſors, this 
remainder would have been good, if an abbot had been - 


choſen during the continuance of the particular eſtate, 


So, if there be mayor and commonalty of D. and the 


mayor die, a grant made to the mayor and commonalt\ 


of D. is void; but if a leaſe for life be made, with re- 


mainder to the mayor and commonalty of D. the remain- 


(a) 20 Ed. 4, 2 
C6) 33 Ed. 4, 8. is Ed.. Bro. Corpor, 58, 59. 


CAN CR — 


O F CORPORATIONS. 107 


L der will be weod; it, during the continuance of the par- 
ticular eſtate, a new mayor be elected (a). 

Kino Edward the third newly founded a priory, and 
granted to the monks that they might chooſe a prior; and 
before the prior was choſen, W. made a leaſe to A. for 
life, with remainder to the prior and convent; and to a 
ſcire facias brought againſt A. he pleaded, that W. was 
ſeiſed in fee, and leaſed to A. the remainder to the prior 
and convent, and, becauſe there was not yet a prior, he 

; prayed aid of the King, in vhom the right was till a prior 
woas choſen; the aid was granted, and a procedendo came; 
then the defendant ſhewed that after the aid granted a 
prior was choſen, in whom the remainder then veſted, and 
he prayed aid of the prior, but was refuſed, becauſe he had 
aid before, © which proves,” fays Lord Coke, © that the 
remainder in ſuch caſe is good” (Y). 
Bur a grant made in remainder to a corporation, when 
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no ſuch corporation exiſts, is void, though ſuch a corpora- 
tion be erected, before the HEY of the en 
eiae | . 
On the principle juſt ſtated, a death of land, 1 the 
| maſter or preſident of a college to the houſe of which he 
; = 3s the head, is void; becauſe the deviſe muſt take effect at 
dhe inſtant of the death of the deviſor, and at that moment 
dhe corporation is incomplete (4). | 
A GRANT may be made to a corporation by the ſame 
charter by which it 1s erected „ | | 
Having conſidered the capacity of corporations to tate 
property, we are natuarally led, in the next place, te treat 
of the power they have to diſpoſe of it. 


(a) I Inſt. 264. a. (5) 10:Co.-37, b. 8 Vid. Hob. 33. 
(%) Daliſon, 31, „ 2 Ed. 6. Bro. Corpor, 89. 10 Co. 74 b. 
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108 THE LAW 


ALI civil corporations, ſuch as the corporations of 
mayor and commonalty, bailiffs and burgeſſes of a town, 


or the corporate companies of trades in cities and towns, 


and all corporations eſtabliſhed by act of parliament for 
ſome ſpecific purpoſe, unleſs expreſsly reſtrained by the 
act which eſtabliſhes them, or by ſome ſubſequent act, 


have, and always have had an unlimited controul over their 


reſpective properties, and may alienate in fee, or make 


what eſtates they pleaſe for years, for life, or in tail, as 


fully as any individual may do with reſpect to his own 


property (a). 


AT COMMON LAW, the maſter, fellows, and ſcholars of | 
a college; the maſter or warden of an hoſpital; an abbot 


or prior and his convent, had the fame unlimited controu] 
over the property of their reſpective houſes ; and a dean 


and chapter in their aggregate capacity; a biſhop, a dean, 
an arch-deacon, a prebendary or canon, a parſon or vicar, 
each in his capacity as a ſole corporation, might, with the 
- concurrence of ſuch perſons as had an intereſt in the diſ- 


polition of the reſpective poſſeſſions, have made any grant 


Whatever (). 
THE bithop, the dean and chapter, compoſed of pre- 
bendaries or canons, and all other perſons belonging to a 
cathedral church, at firſt held their poſſeſſions together in 


groſs; but in order to avoid confuſion and promote better 


order, or for other reaſons, it was afterwards thought 


proper to divide them; and part was aſſigned to the biſhop 
and his ſucceſſors, and other part to the dean and chapter 
to hold by themſelves reſpectively: the poſſeſſions of the 


dean and chapter, too, are for the moſt part divided, the 


dean having one part alone in right of his deanery, and 


(a) Vid. 1 Sid. 162. 


— 


(9 Co. Lit. 44. A. 3005 301. 1 Rur 22 Vid. Madox Firm ; 
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OF CORPORATIONS, 109 


each particular prebendary or canon a certain part in right 
of his prebend or canonry. The refidue belongs to the 


dean and chapter in their aggregate capacity (a). 


WHEN all the poſſeſſions of the cathedral church were 


| held in groſs, the biſhop aſſigned to each of the prebenda- 
ries or canons, a certain maintenance out of the common 
ſtock; and for that reaſon, after the diviſion of their poſ- 
ſeſſions, he was conſidered as patron of all the prebends as 


of common right. The King, however, is at this day pa- 
tron of moſt of the great prebends (C). 
To every grant by the dean and chapter, the aſſent of 


the biſhop was neceſſary; and to every grant by the biſhop, 


the conſent of the dean and chapter ; becauſe the fee was 
not in the biſhop alone, of the poſſeſſions of the biſhopric, 
but in the biſhop together with the dean and chapter; and 
the fee was not in the dean and chapter alone, of the poſ- 


ſeſſions of the dean and chapter, but in the dean and 


chapter together with the biſhop. : 
SOME other ſole corporations eccleſiaſtic, ſuch as pre- 
bendary, parſon, and vicar, have only a freehold in their 
poſleſſions, the fee being in abeyance; and therefore not 
only the conſent of the biſhop as ordinary, but alſo the 
conſent of the patron was neceſſary to render their grants 
good againſt the ſucceſſor; and the patron who gave his 
conſent mult have been patron in fee; for if he was only 
tenant for life or in tail, his conſent would not have bound 
any ſucceſſor, who did not come to the benefice during his 
life; and, in the caſe of a parſon or vicar, where the bi- 
hop was patron, the conſent of the biſhop was not ſut- 


ficient without that of the dean and chapter; when he con- 


tented as REO only, ey had no controul over his act ; 


(a) Vid. the exſs of the denn and 3 of Norwich, 3 Cor: 75» 
ant Burn's Ecc. Law, tit, Deans and Chapters. (5) Ibid. 
| but, 


oy Ir wer; REC". et ETA. 
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WY hen he was patron, they had an intereſt i in what he 


did in that character: the advowſon or patronage was par- 


cel of the poſſeſſions of the biſhopric; and therefore, with- 


out the dean and chapter, he could not make the grant 
good after the death of the incumbent, but during his own 
life (a), or till he was tranſlated to another biſhopric (5). 

Ir is faid, „that at common law, the dean might have 
paſſed the poſſeſſions of his deanery, with the conſent of 
the chapter on/y, without that of the biſhop; but that a 
prebendary could not alienate the poſſeſſions of his prebend, 


without the conſent of the biſhop as well as of the dean and 
chapter (c); becauſe in the latter caſe, the biſhop was pa- 
tron:“ but it is apprehended, that in the caſe of the dean 


as well as of the prebendary his conſent was neceſlary in 
the character of ordinary. | ; 

In the caſe where the biſhop was patron of the prebend, 
it is certain that the conſent of the chapter was neceſſary 
as well as that of the biſhop, on the ſame principle that it 
was neceſſary where the biſhop was patron of an advow- 


ſon to a common benefice; it is alſo certain (4) that their 


conſent was neceflary, where he was not patron, becauſe 


the whole chapter have an intereſt in the poſſeſſions of 


each particular prebendary; and in moſt of the caſes re- 


| ported, if not in all, of grants by prebendaries, the con- 


(a) Co. Lit. 300. b. 
= (5) Vid. Dyer, 356, pl. 42. where i it is ſaid, © that where the biſhop 
was patron of a church, the confirmation of the biſhop alone, without 
that of the dean and chapter, was ſufficient at leuſi during the life of 
the biſhop, though he was tranſlated to another biſhopric, which 
ſeems contrary to the reaſon of the thing. 8 


(e) Jenk. 2 | 75 
(4) Vid. the . de aſſenſu pit F. N. B. 194 K. 


ſent 
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ent of the chapter appears to have been actually given 
here ſuch grants were held good (a). 8 


(a) As the law on this ſubject is now altered, T am ſatisfied with 


3 oiving, in the text, a ſummary of what it was; but for the ſatisfaction 
7 of {ome readers I ſhall inſert, by way of 18 the principal caſes 1 
1 hure been able to collect from the old reports. By the opinion of the 
3 greater number ( Popham, C. J. and Fenner, J.) againſt Gawdy, J. 
ö . . ** a leaſe of the prebendal lands by a. prebendary is good ozly for the life 
= of the ſeſſor, although confirmed by the dean and chapter,“ Pop. 120, 
8 221. So that by their opinion the confirmation of the biſhop was ne- 
: cclſary.<* Where a biſhop Was patron of a provoſtſtip in a cathedral 


.| : i church, and the provoſt made a leaſe confirmed by the dean and chap- 
: ter, but not confirmed by the bithop, the leaſe was held void AYES 
the ſucceſſor of the provoit.” Benl, 87. pl. 126, 
A prebendary in the cathedral church of C hichefter made a leaſe for 
ars by indenture, in the beginning of which it was-ſaid, & that he, 
th the aſſent and conſent of the reverend father Röbert biſhop of 
Chicheſter, and the dean and chapter of the fame church,“ and in the 


A 


concluſion it was faid, “ in witneſs whereof the parties aboveſaid to 
theſe preſents have interchangeably ſet their ſcals,“ and the ſeal and 
name of the prebendary, and alſo the ſeal and name of the biſhop, and 
the chapter ſeal were annexed to the leaſe, without any words of con- 
frmation, or aſſent expreſſed by the chapter: the queſtion was, whether 
; this leaſe thould bind the ſucceſſor of the prebenclary: but ip anſwer. 
we have only a quære. Dyer, 106. pl. 21. f 8 
A prebendary of the cathedral church of Sarum, by deed indented 
gemiſed a rectory parcel of his prebend for ſeventy years; the biſhop 
confirmed the demiſe for fifty-one years, and the dean and chapter con- 
firmed it as to the ſaid fifty-one years and not more; it was adjudged 
that theſe confirmations were good, though feverally made and only for 
part of the term; and it being queſtioned whether the confirmation 
endered the leaſe good tor the whole term, it was held by all the juſ- 
ces that it did. P. 38 El. P. 16 El. 1 Anderf. 47. faid to be 
doubted, Dyer 338. pl. 43. In Foord's caſe, 5 Co. 81, it is ſaid, that 
2 biſhop, patron of the ſaid prebend: iy, and the dean and chapter 
by their ſeveral inſtruments, under their commot ſeal, reciting the ſaid 
„confirmed dimifionem prædictam in forma prod ita faflam pro 
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WHERE there were two deans and chapters to a biſliop, 
and the biſhop made a leaſe of lands belonging to the 
biſhopric, both muſt have given their conſent, otherwil 
the leaſe would not have bound the ſucceſſor of the 
biſhop (a): but the conſent of the King, who is founder 
and patron of all biſhoprics, was not neceſſary ( b). And, 
though there were two chapters, yet if the biſhop had the 
nomination to any of the prebends, he might have granted 


termino 51 annorum tantum, et non ultra. And afterwards the ſame 
prebendary made another leaſe, to begin afte 1d «determination of the 


Hirſt leaſe—and whether the firſt leaſe ſhould continue after the fifty one 
years, was the queſtion. Andit was adjudzed that the ſaid confirma- 
tion, as this caſe ſtood, ſhould extend to the whole term, for when the. 
biſhop and the dean and chapter, reciting the ſaid demiſe for ſeventy 
years, had confirmed d imiſfonem præclich in forma predi®, theſe word; 
& pro termino 51 annorum et non ultra” came too late, and the leaſe 
being for ſeventy years, it was repugnant to confirm dimiſſionem præ- 
dict' for fifty-one years, for it was the ſame as if they had confirmed 
the leaſe and term of leventy years for fifty-one years. But if the 


dean and chapter had recited the leaſe, and had confirmed the land to- 
the leſſee for fifty- one years, that would have been good, for then there 


would not be any ſuch repugnancy in the confirmation. Parſon makes 


aA leaſe of his glebe for term of years, to commence after his death, or 


makes a grant of a rent charge in ſuch forin: patron and ordinary 


confirm. Semble the ſucceſſor bound. Dyer, 69. pl. 30. © 


Parſon made à leaſe of his rectory for forty yeay's, confirmed by the 
treaſurer of the church of York, who was patrom in right of his trea- 


ſurerſhip; the biſhop of Wincheſter, who was ordinary, confirmed the 
leaſe in the life-time of the leſſor: before confirmation the treaſurer had 


granted the next advowſon ro hac vice; the leſſor died; the grantee 


preſented his clerk ; and then the treaſurer, with the aſſent of the arch- : 


biſhop of York and the dean and chapter, aliencd the adyowſon in tee : 


quære, ſays Dyer, 72, pl. 5, whether the new incumbent ſhall avoid the 


reſidue of the lealc ? SD 
(a) 1 Leon. 234. Co. Lit. 301. a. Dyer, 292. pl. 26. 
li. 2or-2. . 
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over the advowſon or preſentation by the confirmation of 
the dean and chapter alone to which the prebend be- 
longed (a). So if one of the chapters had been diſſolved, 
the confirmation of the other would have been ſufficient (5). 
Ir was immaterial at what time the conſent required 
was given, provided it was before the death of the grantor ; 
and it might be by licence before, as well as by confirma- 


tion after the grant; therefore, if the patron and ordinary 


had granted leave to a parſon to grant an annuity or rent- 
charge, and the parſon had granted it and died, the ſucceſ- 


for could not have avoided it (c). And the conſent might 


have been given by the ſame deed by which the grant was 
made. Thus, if a parſon had made a leaſe for years, and 
the patron and ordinary had put their hands and ſeals to it, 


this would have bound the ſucceſſor (d). 


A MASTER of an hoſpital or of a college might have 


ſole poſſeſſions diſtinct from thoſe of the houſe, in the ſame 


manner as the dean; and the aſſent of the brethren and 


ta) D 194. _ 33. | 
(% The deans and chapters of Chriſtchurch and St. Patrick s both 
belonged to the ſce of the archbiſhop of Dublin, and by their ſeveral 


deeds and ſeals they were accuſtomed to confirm the leaſes of the arch- | 


biſhop, though Chriſtchurch was known to be the oldeſt chapter of the 


ſee: the dean and chapter of St. Patrick's, by their chapter ſeal, ſur- 
rendered to the King, after 26 H. 8. 1. his heirs and ſucceſſors, their 
church, all their houſes, lands, and poſſe lions, without the licence or 


conſent of the ar chbiſhop, who was their ordinary, and patron of the 
greater partof their prebends. Queen Mary revived this chapter, but 


between the ſurrender and revival, a leate made by the archbiſhop was 


confirmed by the dean and chapter of Chriſtchurch. The judges in 
Ircland were divided, though the greater part of them were of Opinion 
that this leaſe ſhould bind the ſucceſſor.— The opinion of the Engliſh 
judges was, that the leaſe was good. Dyer, 282, pl. 26. Jenk. 235. 
(c) Dyer, 40. Co. Lit, 300. a. (Ad) Dyer, ibid. | 
111 fiſters, 
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114 n LAW 
ſiſters, or of the fellows and ſcholars, to the diſpoſition of 
ſuch ſole poſſeſſions, was equally requiſite in theſe caſes 


reſpectively as that of the chapter in the other (a). 


THz caſe of an abbot or prior differed from that of a 
dean and of a maſter of an hoſpital or of a college; for the 
abbot or prior could have no poſſeſſions diſtinct from thoſe 
of the houſe (b) ; and with reſpect to the poſſeſſions of the 


houſe, the whole eſtate, to certain purpoſes, was ſuppoſed 


to be veſted in him; whereas in the caſes of the maſter of 
an hoſpital, or of a college and a dean, the ſeiſin of the joint 
poſſeſſions of the houſe, was jointly in the maſter and his 


brethren and ſiſters, the maſter, fellows, and ſcholars, and 
in the dean and chapter reſpectively (c). 


THERE was, therefore, a difference in the manner in 
which conveyances were made of the poſſeſſions of theſe 


ſeveral houſes: a grant or leaſe of the poſſeſſions of an ab- 


bey or priory, was regularly made by the abbot or prior, 


with the gent of the convent, becauſe, the convent being 


compoſed of perions dead in law, could not with propriety | 


be ſaid to make a leaſe or grant; though if it had been faid 


that the abbot and convent made the grant or leaſe, that 
would not have been a material objection ( d). 
Bur if a leaſe was to be made of any thing in which the 


dean and chapter were ſeiſed as dean and chapter, it muſt 
have been made by the dean and chapter jointly, and not by 


the dean with me affent of the chapter: but if it had been 


(a) Vid. Co. Lit. 347. 2. 


C5) This is meant to apply only to their capacity as heads of the 


houſes ; for an abbot or prior, as well as any of their monks, might 
dave been a prebendary, &c. and conſequently have diſtinct poſſeſſions 


in that capacity. Vid, Regiſtrum Brevium Originalium. 230. b.— 


and ante, pagt 21. (ccc) Vid. Lit. ſ. 655, 656, 657. 
(4) Plow. 199. Dyer, 49. pl. 197. pl. 45. Godbolt, 221, 
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OF CORPORATIONS. 115 
of a thing belonging to the dean alone in his corporate ca- 
pacity diſtinct from the chapter, it might have been by 
the dean by the aſſent of the chapter (a). 


Arp if the dean alone, in right of himſelf and the chap- 
ter, had made a leaſe for years, and the chapter by them- 


ſelves had afterwards confirmed it; this would not have 


been good, becauſe they are an entire body, and their acts 
cannot be ſevered; but it would have been otherwiſe, it, 


after the leaſe, the dean and chapter had jointly confirmed 


it; for then it would have been a new leaſe (b). What is 
ſaid here of dean and chapter applies equally to the maſter 
of an hoſpital and his brethren and ſiſters; and to the 


maſter, fellows, and ſcholars of a college. 


Ax p, wherever conſent was required in the cafe of a 
ſole corporation, it was only neceſſary to bind the ſucceſ- 
ſor; for without conſent the grantor or leſſor himſelf was 
bound during his life, —and a grant or leaſe by dean and 
chapter of the poſſeſſions of the chapter, without conſent 


of the biſhop, was good during the life of the dean who 


granted or demiſed. 

WHERE any alienation, grant, or demiſe Was made 
without the conſent of the proper parties, the common 
law had provided a remedy for the ſucceſſor: in the caſe 


of any of thoſe ſole corporations which are ſuppoſed to 
have in law only an eſtate for life in their poſſeſſions, as a 
| parſon, vicar, or prebendary, ſuch alienation, ' grant, or 
demiſe, without conſent, was merely void againſt the ſuc- 


cetfor, and he might enter into the land; and an aliena- 15 


tion by the head of a corporation aggregate of many per- 


ſons capable, of lands belonging to the corporation of 
which he was the head, without their conſent was alſo 


void, and the ſucceſſor might enter: this was the cafe of 


(2) Dyer, 40. pl. 1. (5) Id. ibid. 29 H. 8, cited. Leon. 176. 
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Hy: THE Law. 
an alienation of any of the the chapter lands by the dean 


without the conſent of the chapter, or of the lands of an 
hoſpital or college, by the maſter without the conſent of 


the houſe, in tec, in tail, or for life: but an alienation by 


a ſole corporation of land of which the fee was ſuppoſed 


to be in him, was not merely void, but operated as a diſ- 
continuance, and the ſucceſſor could not enter, but was 


put to his writ of entry; this was the caſe of an alienation, 
by a biſhop, of lands belonging to his biſhopric; by a 


dean, of lands belonging to his deanery diſtinct from thoſe 


of the chapter; and by the maſter or warden of a college 


or hoſpital, of lands of which he had the ſole and diſtin 


poſſeſſion: it was alſo the caſe of an alienation by an 
abbot or prior without conſent of the convent 3 for 
though he had no diſtin& poſſeſſions, yet the fee was veſted 
in him in right of his houſe, and not of the houſe joint 


with him (a). 
 Tras writ of entry was called a writ of entry r: ine aſſenſu 


capituli, of which there are various forms in the regiſter 


ſuited to the different caſes to wack it was to be ap- 


plicd ( (5) 


IN the caſe of religious houſes, theſe livin were found 


inſufficient to prevent the defalcation of the revenues: It 
was therefore enacted by the ſtatute of Weſtminſter the 
ſecond (c), That if abbots, priors, wardens of hoſpitals, and 
other jets houſes founded by the King, or by his pro- 
genitors, from thenceforth ſhould alienate the lands given 
to their houſes by him or his progenitors, the land ſhould 
be taken into the King's hands, and holden at his will, and 


that the purchaſer ſhould loſe the recovery as well of the 


(a) Vid. Co. Lit. 325 b. 341 b. 342 2. 346 a. b. 
(9) Vid. Reg. Brev. Orig, 230, and F. N. B. 194. K. 
eden, C475 | | | 
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Of CORPORATIONS. | 117 
lands as of the money he. had paid for them; and that, if | 
the houſe had been founded by an car], baron, or other 
perſon, he from whom, or from whoſe anceſtor the land ſo 


land in demeſne. The writ was called a writ contra for- 
mam collationis. | 

TrouGH the words of his ſtatute, in that branch 

which relates to the King, be only © that the lands ſhall | 
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4 be taken into the King's hands,” yet he could not enter 
without an office found, and a fcire facias grounded on it, 
* againſt the holder of the land (a). 
Wy Tk alienation mult have been with the conſent of the 
convent or houſe, and not merely by the abbot or other 
| 2 head ; for in the latter caſe, the ſucceflor might recover the 
ö : lend, by the writ of entry e afſenſu capituli before men- 
tioned (5). And the writ contra for mam collationis lay only 


2 of Jands given in frankalmoigne; for the words of it, as 
EF preſcribed by the ſtatute, apply only to ſuch a caſe; and 


: therefore, after the ſtatute of %, emptores, it became of 
3 little uſe; becauſe, after that ſtatute, land could not be 
E given to an abbot or prior to hold in frankalmoigne, as. 
* all alienations were then to hold of the lord paramount of 
whom the tenant held before, unleſs the King gave a 


N 75 INE to alienate in mortmain to hold by that tenure (c). 

; Ink writ was not confined to the founder and his heirs, 
for land given at the time of the foundation, but extended 
to land given by any danor at any ſubſequent time: but it 
I . lay only in favour of the donor and his heirs, and could 
not be ſued by any ſtranger. If he who was intitled to 


the writ at the time of the alienation, died without ſuing 
EE” | (2) F. N. B. 211 C. 2 Inſt. 438. 

(5) F. N. B. 211 D. 2 Inſt. 458. 

„ ant 4596 N. B. 211 J. 
1 1 1 3; | | it, 


alienated was given, ſhould have a writ to recover the ſame 


re 
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having any eſtate- 
right of their churches- 


it, then his hae might ſue it, and it lay againſt the ſucceſſor 


on an alienation made by his predeceſſor, and on an alien- 


ation for * or in tail, as well as on an alicnation in 
fee (a). | 

THE writ was ſued againſt the abbot who alienated, | or 
his ſucceſſor, and not againſt the tenant of the land; and 


after recovery againſt the abbot or his ſucceſſor, the courſe 


was to ſue a ſcire facias againſt the tenant of the freehold 


of the land, who might plead in bar, any matter which 


might prove that the demandant had no title (5). 


By ſtatute 32 H. 8, c. 28, it is enacted, © That all leaſes 
thereafter to be made of any manors, lands, tenements, or 
other hereditaments, by writing, 1ndented under ſeal for 
term of years or for term of life, by any perſon or perſons 
in fee ſimple 


the law againſt the leſſors- 
ing to ſuch eſtate as is compriſed and ſpecified in cvery 
ſuch indenture of leaſe, in like manner and form as the ſame 


ſhould have been, if the leſſors thereof, and every of them, 


at the time of the making of ſuch leaſes, had been lawfully 
ſeiſed of the ſame lands, tenements, and hereditaments 
compriſed in ſuch indenture, of a good, perfect and pure 
eſtate in fee ſimple thereof, to their own only uſes.” 

Bur it was provided, & That this act ſhould not extend 


| to any leaſes to be made of any manors, lands, tenements 


or hereditaments being in the hands of any farmer or 
farmers, by virtue of any od leaſe, unleſs the ſame old leaſe 
were expired, ſurrendered or ended, within one year next 
after the making of the ſaid nero leaſe, nor to any grant to 
be made of any rever/ion of any manors, lands, tenements, 
or hereditaments, nor to any leaſe of any manors, lands, 


(a) F. N. B. 211 per tot. 2 Inſt. 458. (6) F. N. B. 211 A. 
| | | tenements 


in the 
ſhall be good and effectual in 
and their ſucceſſors, accord- 
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tenements or r hereditaments, which had not mo/? commonly 
been let to farm, or occupied by the farmers thereof, by 


the ſpace of twenty years next before ſuch leaſe thereof 


made; nor to any leaſe to be made without impeachment fr 
waſte ; nor to any leaſe to be made above the number 
of twenty-one years or three lives at the moſt from the 
day of making thereof; and that on every ſuch leaſe, there 
ſhould be reſerved yearly, during the fame leaſe due and 
payable to the leſſors— and their ſucceſſors to whom the 

ſame lands ſhould come after the deaths of the leſſors, if no 
{uch leaſe had been thereof made, and to whom the rever- 


fon thereof ſhould. appertain, according to their eſtates 
and intereſts, ſo much yearly rent or more as had been ms/? 


commonly yielded or paid for the manors, lands, tenements 
and hereditaments ſo to be let, within twenty years next 
before ſuch leaſe thereof made z and that every ſuch per- 


fon to whom the reverſion of ſuch manors, lands, tene- 


ments, or hereditaments, ſo to be let ſhould appertain, 
ſhould and might 
have ſuch like remedy and advantage, to all intents and 
purpoſes, againſt the leſſees thereof, their executors and 
affigns, as the ſame leſſor ſhould or 3 have had againſt 
the ſame leſſees. 

Ir was alſo provided,“ that this act ſhould not extend to 
give any liberty or power to any parſon or vicar of any 


church or vicarage, to make any leaſe or grant of any of 


their meſſuages, lands, tenements, tythes, profits, or here- 
ditaments belonging to their churches or vicarages, other- 
wiſe or in any other manner om they might have done 
before the making of this act. | | 
Fans ſtatute, from its having enlarged tha's power of all 
the perſons particularly mentioned in it, has been called 


che enabling ſtatute : The perſons on whoſe account it is 
1 1 introduced 
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introduced here, are an archbiſhop or biſhop, in right of 
his archbiſhopric or biſhopric, a dean in reſpect to his ſole 
poſſeſſions in right of his deanery, an archdeacon in right 
of his archdeaconry, a prebendary in right of his prebend, 


and the like (a). The power which it gives them, is to 


make ſuch leaſes as are therein deſcribed, under the limi- 
tations ſpecified, of their own authority without the con- 
currence of any other perſon, ſo as to bind their ſucceſſors. 
This ſtatute was therefore made in favour of the incum- 


bents, and for the protection of their leſſees (b) ; and they 


might ſtill, with the concurrence of the proper parties, 
have made the ſame eſtates they might have done before: 


but ſuch improvident uſe was made of this power, that it 


was at laſt thought expedient to reſtrain it, which was ac- 
cordingly done by a ſeries of ſtatutes made in the reign of 
Queen Elizabeth, which have for that reaſon obtained the 
name of the diſabling or retraining ſtatutes. 
By the firſt of theſe, ſtatute 1 El. c. 19, f. 5, it is en- 
acted © That all gifts, grants, feoftments, fines, or other 
conveyance of eſtates, from the firſt day of the then preſent 
parliament, to be had, made, done or ſuffered by any arch- 
biſhop or biſhop, of any honours, caſtles, manors, lands, 
tenements, or other hereditaments, being parcel of the 
poſſeſſions of his archbiſhopric or biſhopric, or united, or 


pertaining to any the ſame archbiſhopric, or biſhoprics, to 
any perſon or perſons, bodies politic or corporate, OTHER 


THAN TO THE Queen's HicHNEss, HER HEIRS OR 
SUCCESSORS, by which any eſtate or eſtates ſhould or 
might paſs from the ſame archbiſhops or biſhops, or any 
of them, ether than for the term of twenty-one years or thre: 


lives, from ſuch time as any ſuch leaſe, grant or aſſurance 


ould begin, and on which the old accuſtomed yearly rent 


(a) 1 Inſt. 44 b. (5) 1d, 45 a, 


or 
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or CORPORATIONS. 121 
or more ſhould be reſerved and payable yearly during the 
ſaid term of twenty-one years or three lives, ſhould be ut- 
terly void and of no effect to all intents, conſtructions and 
purpoſes whatſoever.” 

Ir appears from the preceding ſections of this at, that 
the exception in favour of gifts to the Queen was intended 
in ſupport of the crown; but it was ſoon turned into an 
inſtrument of evaſion of the act, many conveyances having 
been made to the Queen by archbiſhops and biſhops, with 


an intention to have the eftates granted over to private 


uſes; and the abuſe became ſo glaring towards the end of 
her reign, that it was thought neceſſary by her ſucceſſor, 


out of his pious regard to the intereſts of religion,” if 
we may believe lord Coke (a), and the preamble of the 


ſtatute, to enact (%) © that every archbiſhop and biſhop, 
their and every of their ſucceſſors, ſhould be from and after 
the end of that ſeſſion of parliament, for ever wholly and 
utterly diſabled in law, to make, do, levy or ſuffer any act 

or acts, thing or things, whereby or by means whereof, 
any of the faid honours, caſtles, manors, lands, tenements, 


or hereditaments, or any part of them, or any of them, 
| ſhould or might be alienated, aſſured, given, granted, de- 
miſed, charged, or in any fort conveyed to the King, his 
heirs or ſucceſſors; and that all alienations, aſſurances, 


gifts, grants, leaſes, charges, and conveyances whatever, 
from and after the end of that ſeſſion of parliament, to be 


done, ſuffered, or made to the King, his heirs or ſucceſ- 


tors, by any archbiſhop or biſhop, or their or any of their 
lucceſiors, of or out of any of the ſaid poſſeſſions, or of 
or out of any part or parcel of them, or any of them, and 


all and every confirmation and confirmations of the ſame, 


(4) 11 S (5) 1 Jac, 1. c. 3. 
| | ſhould 
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ſhould be from the end of that ſeſſion of parliament, utterly 


void to all intents, conſtructions, and purpoſes.” 
Tu purpoſe of theſe ſtatutes was to prevent © arch. 
biſhops and biſhops” from making, even with the conſent 


of their chapters, any other eſtates of the poſſeſſions of 


their ſees than ſuch as are deſcribed in the ſtatute of the 
firſt of Elizabeth. | | 

By the 13th El. c. 10, ſ. z, after 3 that long and 
unreaſonable leaſes made by colleges, deans and chapters, 


parſons, vicars, and others having ſpiritual promotions, had 


been the chief cauſes of the dilapidations and the decay of 
all ſpiritual livings and hoſpitality, and the utter impo- 
veriſhing of all ſucceſſors incumbents in the ſame, © it is 


enacted, that from thenceforth all leaſes, gifts, grants, 
feoffments, conveyances, or eſtates, to be made, had, done, 


or ſuffered by any maſter and fellows, of any college, 
dean and chapter of any cathedral or collegiate church, 


maſter or guardian of any hoſpital, parſon, vicar, or any 


other having any ſpiritual or eccleſiaſtical living, or any 
houſes, lands, tythes, tenements, or other hereditaments, 
being any parcel of the poſſeſſions of any ſuch college, 
cathedral church, chapter, hoſpital, parſonage, Vicarage, 


or other ſpiritual promotion, or any way appertaining or 


belonging to the ſame, or any ot them, to any perſon or 


perſons, bodies politic or corporate, other than for the term 


of twenty-one years, or three lives, from the time when any 


 fuch leaſe or grant ſhall be made, on which the accuſtomed 


yearly rent or more ſhall be reſerved, and payable yearly during 


the jaid term, ſhall be utterly void, and of no effect, to all 


intents, conſtructions, and purpoſes.” 
AND it is further provided by ſ. 4, ce that Decking | in 


this act ſhall be taken to make good any leafe or other 
grant to be made, by any ſuch college or collegiate church 


within 
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within either of the univerſities of Oxford or Cambridge, 
or elſewhere within the realm of England, for more years 
than are limited by the private ſtatutes of the ſame col- 
lege” (a). 3 . | 

Ir has been often decided that, though this ſtatute uſes 
only the words © maſters and fellows” of any college, yet 
whether the college be incorporated by that name, or by 
the name of warden and fellows, warden and ſcholars, 
warden, fellows and ſcholars, or by the name of maſter, 


| fellows and ſcholars, or maſter and ſcholars, or provoſt, 


fellows and ſcholars, or by any other name of incorpora- 


tion; and whether the college be temporal for the ad- 


vancement of liberal arts and ſciences, or merely eccleſi- 


aſtical, or mixed, every ſuch college is within the provi- 


ſions of this act: and that, though the ſtatute ſays, © the 
maſter or warden of any hoſpital,” yet whether the hoſ- 
pital be incorporated by any other name, or whether it be 


a ſole corporation, or a corporation aggregate of many, it 


extends to hoſpitals of all deſcriptions (+). | 

Buy 14 El. c. 11, ſ. 17, it is enacted, © that neither the 
former branch of 13 El. c. 10, nor any thing therein con- 
tained, ſhould extend to any grant, aſſurance, or leaſe of 


any houſes belonging to any the perſons or bodies politic 
or corporate aforeſaid, nor to any grounds to ſuch houfes 


appertaining, which hoes are fituate in any city, borough, 
town corporate, or market-town, or the ſuburbs of any 
of them, but that all ſuch houſes and grounds may be 
granted, demiſed, and aſſured, as by the laws of this realm, 


and the ſeveral ſtatutes of the ſaid colleges, cathedral 


churches, and hoſpitals, they lawfully might have been be- 


(2) This act was continued by 1 Jac. 1, c. 25, and 21 Jac. 1. c. 28, 
to the end of the next ſeſſion of parliament, and continued by 1 Car. 
I, c. 4. (5) Vid. 11 Co. 76. a. and 14 El. c. 14. | 

| „„ fore 
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fore the making of the ſaid Ratute, « or lau fully might be, 


if the ſaid ſtatute did not exiſt; ſo always that ſuch houſe 


were not the capital or dwelling houſe uſed for the habita- 


tation of the perſons above deſcribed, nor have ground, to 


the ſame belonging, above the quantity of ten acres.” 
© PRoviDeD, f. 19, that no leaſe ſhould be permitted 
to be made, by the force of this act, in REVERSION, nor 


without reſerving the accuſtomed yearly rent at the Icaſt, 


nor without charging the leſſee with the reparations, nor 


for longer term than forty-years at the moſt ; and that no 


houſes ſhould be permitted to be alienated, unleſs, in re- 
compence thereof, there ſhould be before, with, or pre- 


ſently after ſuch alienation, good, lawful, and ſufficient 


aſſurance made in fee ſimple abſolutely, to ſuch colleges, 


houſes, bodies politic or corporate, and their ſucceflors, of 
lands of as good value, and of as great yearly value at the 
leaſt, as thoſe which ſhould be fo alienated ; any law or 
ſtatute to the contrary notwithſtanding.” 


IT was the intention of the act 13 El. c. 10, to prevent 


all py of leaſes for more than the periods mentioned in 
- but as it did not prohibit in expreſs words a leaſe in 
REVERSION, Or a CONCURRENT leaſe, many leaſes were 
made to commence at the expiration of the leaſe in being, 
and many to run during the zime of the leaſe in being; as if 


fifteen years of a twenty-one years leaſe had clapſed, they 


would make another term to run along with the firſt, to 


that at the cd of the firſt, there would be fifteen years f 
the ſecond to come. — The ſtatute of 18 El. c. 11, after al- 


luding to this practice in the recital, . enacts “ that all 
leaſes thereafter to be made by any of the eccleſiaftica!, 


ſpiritual, or collegiate perſons or others,” mentioned in 


the 13th El. “of any of their ſaid eccleſiaſtical, ſpiritual, 
or collegiate lands, tenements, or hereditaments, of which 
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any former leaſe for years was in \ being; not to be expired, 


ſurrendered, or ended within three years next after the 
making of any ſuch new leafe, ſhould be void, fruſtrate, 
and of no effect.“ And it was further provided by f. 13, 


that every bond and covenant thereafter to be made, for 
renewing or making any leaſe or leaſes, contrary to the 
true intent and meaning of this act, or of the ſaid act 


made in the 13th year of the Queen, ſhould be utterly 
void.“ And by a ſubſequent ſtatute (a), which continues 
the 13th El. c. 10, “ together with all and every explana- 


tions, additions, and alterations thereof, or thereunto made, 
by any other ſtatute or ſtatutes ſince the making thereof, 


it is further enacted, “ that all judgments thereafter to be 
had, for the intent to have or enjoy any leaſe contrary to 
the ſaid ſtatutes, or any of them, ſhould be void, in the 


ſame manner as bonds or covenants are appointed to be 


void which are made for that purpoſe,” | 
Ir has been decided (5), however, that the gatute 18 E [. 


| c. 11, did not relate to the 14th El. and that conſequently 


1 bond or covenant for renewing or making a leaſe within 
a City or town may be enforced. | 


(a) 43 El. e. 9, f. 8. | 

(6) Crane v. Taylor, Hob. 269. Crane brought an action of co- 
venant againſt Taylor, one of the prebendaries of Ely; and the cale 
appeared to be, that Doctor Tindall, dean of Lincoln, and this de- 
tendant, and all other the prebendaries, by their ſpecial names, had 
covenanted, jointly and ſeverally, to make a leaſe of an inn witkin the 
city of London; on demurrer the covenant was argued to be void, on 
the 18th El. but judgment was given in favour of the plaintiff, and 


the covenant was held good in law, on the principle that it was not 


within the ſtatute 18 El. for that though the ſtatute 13 El. c. 10, was 
general againſt all leaſes and grants, other than for twenty-one years, 
n three lives, yet the 14th EI. c. 11, enacted that that Ratute ſhould 
not extend to houſes in cities and towns, but ere. ted a new law witl: 
reſpect to them, 
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Bur it is preſumed that this ſtatute of 43 El. c. 9, . 


extend to the 14th El. The latter makes an alteration in 13 


El. c. io, and is therefore one of the ſtatutes intended to 


be continued, and, by the enacting part, al] judgments 


rendered void. 
By rendering void all leaſes of lands, &c. of which any 


former leaſe was in being, not to be expired or ſurrendered 
within three years after the making of the new leaſe, this 


ſtatute rendered impoſſible any diſtinction between concur- 
rent leaſes and leaſes in reverſion ; but the ſtatute of the 
14th of Elizabeth only prohibiting, in direct terms, leaſcs 
in reverſion, ſome. doubt was left whether, in caſes within 


that ſtatute, concurrent leaſes were alſo void (a). In their 


effects 
tay John abbot of Weſtminſter and the convent being ſeiſed, 


jure eccleſiæ, of cer tain lands in St. Martin's demiſed them for ninety- 
nine years in the 2 P. and M. and in 1637, there being ſeventeen years 
of the leaſe for ninety nine years to run, John biſhop of Lincoln and 
dean of Weſtminſter, and the convent, made a leaſe to Sir Richard 
Winn, to commence preſently, and to hold for forty years. John the 


biſhop and dean died in 1651, and John Earles was elected dean, and 


in 1660 received 357. os. 4d. for one year's rent. On the 13th of Feb. 


1661, the dean and chapter entered for the purpoſe of bringing an eject- 


ment to try the title, which was accordingly brought. We are not 


told what was in fact the judgment of the court, for Carter, who re- 
ports the caſe, tells us that he did not hear the arguments of Brown 
and Archer, juſtices, and he reports the arguments of Tirrel, juſtice, 
and Bridgeman, C. ]. who ultimately differ in opinion, but he does 


not tell us what was the judgment of the 9zcjority of the court. Two 


queſtions were made by thole two judges whoſe arguments are reported. 
1. Whether this leaſe, being of houtes within Weſtminſter, and with- 


in the 14th of El. was warranted by that ſtatute? Or, in other words, 


whether this was a leaſe in reverſion? 2. If it was not w arranted b 
the 14th of El. yet whether the acceptance of the rent ſhould m thei it 


good ? ts to the fiiſt queſtion, they both agreed 1 in effe&t, though they 
'-,-* differed 


contrary to the aid ſtatutes, or any of them, are. 
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effects, they would certainly be productive of the ſame ; 
inconveniences as leaſes in reverſion, and it has accordingly 
been decided that they are equally within the prohibition 


AFTER 


differed as to the mode of conſidering the point, that this was a leaſe in 
reverſion, for they contended that what was not a leaſe in poſleſſion, 
within this act, mult be a leaſe in reverſion; that this was not a leaſe in 
poſſeſſion, becauſe at the time it was to commence, another was in ex- 


| iſtence; that therefore it was not warranted by the 14th El. and the C. 


J. held that it muſt fall within the compats of the 1 3th El. and then it 
was not good, becauſe for more than twenty-one years; and it was al- 
ſo void by the 18th El. becauſe it was made before the end of three 
years before the expiration of the former leaſe. As to the ſecond point, 
Tirrel thought that the acceptance of rent did not make the leaſe good, 


by the reaſon of Hunt and Singleton's caſe, cited in 3 Rep. 60, in 


Lincoln College caſe, though he admitted that during the life of the 
dean in whole time the leaſe was made, it was good. The C. J. held 


that the ſucceeding dean and chapter might accept the rent, in which, 


he ſaid, he differed from his brothers. If dean and chapter, he ſaid, 
made a leaſe not warranted by 13 El. and they accepted or did not ac- 


cept the rent, it ſhould be avoided by the ſucceeding dean and chapter. 


There had been ſo many reſolutions on it, that he thought it ſcarce fit 
to be diſputed. Hunt and Singleton's caſe. Biſhop of Saliſbury's 
caſe, 10 Rep, 58. Magdalen College caſe, 11 Rep. 73. Co. Lit. 44. 
Tf the law ſhould he altered in that point, he ſaid, many foundations | 
would be ſhaken : there was a difference, where a thing was void by 
ſtatute, and where by the common law ; if by ſtatute, the intent of the 
makers muſt be obſerved ; as in Hunt and Singleton's caſe, not void 
againſt the grantor himſelf, but void againſt the ſucceſſor; why ſhould | 
it not be ſo in the caſe of a dean and chapter? They were indeed bodics 
inviſible, yet they muſt do natural acts; the head mult do thoſe na- 
tural acts. So, the law was always held 2 Ed. 3, 27. 3H. 8, 13. 


If che dean die, the ſucceſſor may avoid it, with the ſame chapter. 


The ſucceeding dean accepting a rent did not bind at all; he could not, 
vithout the chapter, do any thing alone to the making good or making 


void of eaſes, unleſs in ſome meaſure during his life; now this leatc 
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5 AFTER the 14th El. the dean and chapter of St. Pauls 


made a leaſe for forty years of a houſe in London to a 


ſtranger, which was then in leaſe for ten years; it was 


held by the whole Court of Common Pleas that this leafe 


was merely void by the 13th El. and not warranted by the 
14th El. which requires that it ſhould not be made in »r- 


ver/ron of any other leaſe; for though this leaſe was to 
commence immediately, yet it was in law a leaſe in rever- 


ſion, and therefore within the words of the ſtatute (a). 


THe ſtatute 13 El. 10, contained no clauſe in favour of 
alienations to the Queen; but notwithſtanding this, many 


of the bodies politic mentioned in it, preſuming on à 


maxim of law © that the King js not bound by an act of 


parliament unleſs he be expreſsly named,” and, on this ac- 


count, ſuppoſing that the Queen and. her ſucceflors were 
not included in the words perſon or perſons, bodies politic 


or corporate,” conveyed eſtates to the Queen in the ſame 


manner as the biſhops had done, after the ſtatute 1 El. for 
the purpoſe of having them granted by her to private indi- 


viduals: among the moſt remakable of theſe circuitious 
conveyances, was the caſe of the maſter and fellows of | 
Magdalen College, in Cambridge (5), of which the cir- 


cumſtances were theſe—Roger Kelke, profeſſor of divinity, 
maſter, and the fellows of the college of St. Mary Mag- 
dalen, were ſeiſed in their demeſne as of fee in right of 
their college, of a certain meſſuage in the pariſh of St. 
Botolph, without Aldgate, in the ward of Aldgate, Lon- 


was not totally void iþ/o facto when it was made, but only voidable; 
for if it were void by the ſtatute, it muſt be totally void ab Nati = 
This was the ſum then; if the act of the head of a corporation «id n 
many reſpects bind them during his life, ſo much more, @ Jortiori, che 
act of dean and chapter. Carter, 9—16. | 

(a) Cro. El. 564. (b) Magdalen College caſe, 11 Co, 66. B. 
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don. 4 on the 13th of Dec. in the 17th of Elizabeth, by 
indenture between the Queen on the one part, and them- 
ſelves on the other, inrolled of record in Chancery, © for 
divers conſiderations them thereunto eſpecially moving,” 
granted the meſſuage to the Queen, her heirs and ſucceſ- 
ſors; ata yearly rent of 151. payable to the ſaid maſter and 
fellows and their ſucceſſors at Michaelmas, with a clauſe 
of diſtreſs for non-payment, and under a proviſo, that if the 
Queen, her heirs and ſucceſſors, ſhould not ſufficiently con- . 
vey and aſſure, by letters patent under the great ſeal of 
England, the ſaid meſſuage, with the appurtenances, to 
one Benedict Spinola, merchant, of Genoa, and his heirs, 


before the firſt of April then next enſuing, the indenture, 


and every gift, grant, and article therein contained, ſhould 
ceaſe, and be utterly void, and of no effect, — The Queen, 
according to the proviſo, on the 29th of January, in the 
| ſame year of her reign, by letters patent under the great 
ſeal, granted the meſſuage and appurtenances to Spinola, 
who was then a denizen, and his heirs and aſſigns for ever 
Roger Kelke, the maſter of the college, died in the 44th 
of Elizabeth; on his death Barnaby Gooch was elected 
maſter of the college, and entered on the premiſes, claim 

ing them in right of the college. 1 
In the eighteenth of Elizabeth an act of en 
of letters patent was made, by which, after reciting, that 
ſince the 18th of November, in the firſt year of the Queen's 
reign, ſeveral honours, caſtles, lands, tenements, rents, 
reverſions, ſervices, and other hereditaments, had been 
conveyed to the Queen, her heirs and ſucceſſors, by divers 
and ſundry perſons, and bodies politic, as well for the diſ- 
charge and ſatisfaction of great debts and ſums of money, 
as for other good conſiderations,” it was enacted, © that for 
dne further ſurety of theſe, all feoffments, fines, ſurren- 
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ders, aſſurances, conveyances, and eſtates in any manner 


conveyed, had or made, or to be made at any time within 


ſeven years after the end of the then preſent ſeſſion of par 


liament, to the Queen, by or from any perſon or perſons, 
bodies politic or corporate, of any honours, caſtles, ma- 


nors, lands, tenements, &c. for any debt, ſum or ſums of 


money, or other conſideration whatſoever, ſhould ſtand, 


remain, and be good and available in law, to all intents, 


conſtructions, and purpoſes, according to the true mean- 
ing, intent, and purport of the ſame” (a). | 
THe principal queſtion in this caſe was, whether the 


conveyance made to Queen Elizabeth by Kelke, maſter, 
and the fellows, being after the act of the 13th, was re- 
ſtrained by it: but if this ſhould be decided againft the 


conveyance, it was contended by thoſe who argued in ſup- 


port of it, that the laſt mentioned act of the 18th had ſup- 


plied the defect, and mae the conveyance perfect and 
eftectual. | 


'Bxs1De inſiſting, by the citation of a 8 number of 
caſes, on the maxim of law, © that the King is not bound 


by a ſtatute, unleſs he be ſpecially named,“ the, ſaid it 
had been the practice in a great number of inſtances, ſince 


| the 14th El. for maſters and fellows of colleges, deans and 
chapters, maſters or wardens of hoſpitals, and others hav- 
ing ſpiritual and eccleſiaſtical promotion, to make eſtates 
and leafes to Queen Elizabeth, and the then preſent 


King (b), which had been granted over and transferred; 

that this had been done by the advice of men deeply learned 
in the law, and of the learned counſel of the Queen and of 
the preſent | * 3 that the change of ſo common | and 


(a) This ſtatute of 18 El. is faid to be a public act, and therefore 
muſt be taken notice of by the judges without being pleaded. V. 
Anderſ. 2399 (6) James the firſt, 

255 | | conſtant 
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conſtant an opinion, on which the eſtates and intereſts of 


ſo many men depended, would be the occaſion of much 
litigation, and the ruin of many, who had not only ſpent 


their ſubſtance, or the greateſt part of it, on ſuch eſtates 
and leaſes, but had alſo expended much on new build- 
ings, and other charges on them. | 

To the argument drawn from the maxim of law, it was 


_ replied, that it did not extend to the preſent caſe, and that 


the authorities cited did not apply; with reſpect to the 
maxim itſelf, the general words of the act, to any per- 
ſon or perſons, bodies politic or corporate,” extended to 
the Queen, becauſe ſhe was perſona mixta, having both 2 
natural and politic capacity, as had been repeatedly de- 


cided ; that if the act were general, and the Queen clearly 


included within the general words, ſhe could not be ex- 


empted but by conſtruction of law, and in the preſent caſe 


the law could make no ſuch conſtruction, for reaſons which 


were apparent from the act itſelf: it appeared by the pre- 


ainble, that the legiſlature, of which the Queen herſelf 
was a part, had adjudged long leaſes, made by colleges and 


| the other bodies there mentioned, to be an evil and againſt 


reaſon; an obſervation which applied more ſtrongly to a 
conveyance in fee {imple : an expoſition of an act contrar; 
to reaſon, could never be permitted by the law, which was 


the perfection of reaſon; and it would be abſurd to permit 
the Queen to be the inſtrument of doing that which ſhe 
had concurred in declaring to be againſt the public good: 
that it much concerned the public to promote the intereſts 


of learning and religion, and the parliament had declared, 


that thoſe intereſts had been highly injured by the long : 


leaſes againſt which it meant to provide: it was, therefore, 
unanimouſly reſolved, that general ſtatutes, of which the 
object was the. maintenance of religion and the advance 
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ment of learning, ſhould be extended renenally according : 
to their words: it was further obſerved, that the parlia. 


ment had itſelf confirmed this deciſion of the queſtion; 
for that in the caſe of eccleſiaſtical perſons (a), it had fol. 


lowed the opinion of the judges whom it had conſulted, that 
the Queen was bound by this act; an opinion which was 
ſupported by the compariſon between this act and that of 


the firſt of Elizabeth, relative to archbiſhops and biſhops; 


the latter contained a clauſe of exception in favour of the 
Queen, which plainly indicated, that without that excep- 
tion the Queen would have been comprehended within the 


general words © perſon and perſons, bodies politic and cor- 
porate, and therefore ſhe muſt be within the ſame words 
of the other act, which contained no exception in her 


favour; that at the parliament held 1 Jac. 1, when the 
biſhops? bill was read to reſtrain them from conveying to 


the King, archbiſhop Whitgift had moved, that deans and 
chapters, and others having eccleſiaſtical livings, ſhould 
be reſtrained and inſerted in the ſame bill, as well as arch- 


biſhops and biſhops; on which it was again reſolved by 
the judges who aſſiſted at the time, that they were already 


ſufficiently reſtrained, and therefore they were Capra in 


the archbiſhops” bill. 
THE ſecond reaſon offered in ſupport of the preſent 
judgment was, that the King is not exempted by con- 


ſtruction of law, out of the general words of acts made to 


ſuppreſs wrong, becauſe he is the fountain of juſtice and 
common right, and this act was made to ſuppreſs wrong, 


namely, to prevent dilapidations and the diminutions of 


ſpiritual livings. 
A THIRD reaſon given was, that the ceneral words of 


à ſtatute which tend to perform the will of the founder or 


(a) 5 Co. 13. 
donor, 
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donor, ſhall bind the King, though he be not named; and 
that on this principle it had been held that the King was 
bound by the ſtatute de donis. 

A FOURTH reaſon, which appears to be the principal, | 
was, that in every grant, there muſt be a grantor, a grantee, 
and a thing to be granted, and when the grant of the thing 
is made void, the grantor is of courſe diſabled to grant it; 
in the preſent caſe, the words were, that © all leaſes, gifts, 
grants, &c. 3 thoſe permitted by the act, & ſhould be 
utterly void:“ the maſter and fellows therefore were diſ- 
abled to grant, and the _— could not wk from them 
who were ſo diſabled. EE | 

A FIFTH reaſon, more particularly applicable to the 
preſent caſe, was, that acts of parliament are to be con- 
ſtrued according to the intent and meaning of the authors 
of them; the intention of the maſter and fellows was to 
convey the houſe to Benedict Spinola and his heirs, but 
becauſe they could not do it directly, they attempted to 
do it evaſively, by granting it to the Queen and her ſuc- 
ceſſors, on condition expreſſed in the ſame grant, that the 
Queen within three months ſhould grant the houſe to Be- 
nedict Spinola and his heirs, ſo that it had been endeayoured 
to make the Queen, who was the fountain of Tn the 
inſtrument of injury and wrong. 

Tux ſixth and laſt reaſon was, that the ſtatute had made 
void all leaſes, grants, &c. other than for twenty-one 
years, or three lives, on which the accuſtomed rent or 
more was reſerved, which being expreſs and demonſtrative 
of theſe two particular caſes, excluded all others. > 
Wirz reſpect to the number of leaſes which had been 
made ſince this ſtatute, by maſters and fellows of colleges, 
deans and chapters, maſters of hoſpitals, &c. it was an- 
ſwered, that that had been more from the practice of the 
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clergy, who imitated precedents of leaſes made before the 


ſtatute, than by the advice of men learned in the law, and 


that the inconvenience was greater, and concerned a greater 
number of perſons, and in a higher degree, on this ſide than 
on the other; for that conſidering the number of colleges 

in the univerſities and out of them, the number of deans 


and chapters, archdeaconries, dignities, and prebends, in 


cathedral churches, parſonages and vicarages, and the 


number of hoſpitals within the kingdom, it would be pro- 


ductive of more inconvenience, to give all theſe and their 
ſucceſſors power from time to time for ever, by indirect 


means to alienate their poſſeſſions, than could ariſe from 


the deſtruction of certain eſtates and leaſes made ſince the 
ſtatute, of the poſſeſſions either of eccleſiaſtical perſons, 
or of the poor, originally given for works of piety and 
charity, and now transferred to private perſons, and con- 


verted to private uſes. | 
As to the ſecond point, it was reſolved that the ſtatute 


18 El. c. 2, gave no effect to this conveyance to the Queen, 
but it remained of the ſame force as it had before this act, 


for by the words of the enacting clauſe coupled with thoſe 
of the preamble, it appears, that only ſuch conveyances 


were eſtabliſhed by it, as were made for ſatisfaction of | 
_ debts and ſums of money, or other good conſideration ; but 


this conveyance was ſo far from coming under this deſcrip- 


tion, that by the very terms of it, that which might be 
taken as a conſideration, the payment of 151. rent by 


the Queen, was rendered impoſſible, by the condition ot 
granting it over before any rent could become due; and 
there was not only an omiſſion of any goed conſideration, 
but the addition of a fraudulent practice to make tlic 


Queen an inſtrument of conveying the eſtate to a ſubject; 


admitting, however, that there had been a good confider- 


ation. 
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ation, yet that would not have brought the preſent caſe 
within this confirming ſtatute; the only effect of that 
ſtatute was to ſupply any defect of circumſtance, as inroll- 
ment or the like, when the perſon granting had power 
cover the land, and the deed was good and legal in other 
reſpects, but for want of that circumſtance was not of effect 
to pals the thing intended to be granted (a). 

To render valid a leaſe made under the authority of the 
enabling ſtatute (0), certain requiſites, by the terms of the 
ſtatute, muſt be obſerved. 1. It muſt be by writing in- 
dented, under ſeal, and not by deed poll, or parol. 2. It 

muſt be made to begin from the making, or from the day of 
the making, the words of the ſtatute being, at the m/? 
from the day of the making thereof, which implies that it 
may be from the making. 3. If there be an old leaſe in 
being, it muſt be ſurrendered, expire or be ended within 


; one year next after the making of the new leaſe; and ſuch 


| ſurrender muſt be abfolute and not conditional; for then 
the intent of the ſtatute might be eaſily evaded, by ſetting 
up all ſuch old leaſes again, for breach of the condition. 
4. It muſt be either for twenty-one years, or for three lives, 
and not for both at the ſame time; for the words of the 

ſtatute are in the alternative: and therefore, if a leaſe for 

years be made according to the ſtatute, the ſucceſſor can- 
not expel the leſſee and make a leaſe for life or lives. 5. It 
muſt not exceed three lives, or one-and-twenty years, from 
the commencement (c), but it may be for a leſs term, or for 
fewer years, for the intention of the legiſlature was to pre- 
vent long and unreaſonable leaſes beyond the terms of twen- 


(a) Vid. the ſame caſe reported 3 1 Rol. a 131. 

(6) 32 H. 8, c. 28. 

| (c) Lord Coke ſays, © from the making of it,“ but that is evi- 
| 1 inaccurate, becauſe 1 it may be from the day of the making. 
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commencement of leaſes. 


ty- one years or three lives (a). 6. It muſt be of lands, tene- 
ments, or ſuch hereditaments, out of which a rent can be 
referved, and that after the death of the leſſor, the ſucceſſor 


may have ſuch like remedy and advantage, to all intents and 


purpoſes, againſt the leſſees, their executors and afligns, 
as the leſſor might have had againſt the ſame leſſees (J). 
7. It muſt be of lands or tenements which have been moſt 
commonly letten or occupied by the ſpace of twenty years 
next before the leaſe made, 8. On every ſuch leaſe, there 


muſt be reſerved yearly, during the ſame leaſe due and pay- 


able to the leſſor and his ſucceſſors, ſo much yearly rent or 


more, as hath been moſt commonly yielded and paid, with- 


in twenty years next before ſuch leaſe made. 9. Such leaſe 
muſt not be made without impeachment of waſte. —_ 
Lkasks made under the authority of the exception of 


ſtatute 1 EL 19. ſ. 5, and 13 El. c. 10, muſt begin from 


the making (c), and not from the day of the making, in 
which reſpect they differ from thoſe made under the au- 


thority of the ſtatute of H. 8, which, as before mentioned, 


may begin from the nt or from the day of the making (d). 

Lx asks made under the exception of the 13th El. allo 
differ in this from thoſe made under the authority of the 
ſtatute of H. 8, that where any former leaſe for years is in 
being, it muſt expire, be ſurrendered or end, only within 
three years, from the commencement of the new leatc; 
whereas in the other cafe, the exiſting leaſe mull ie 
end, or be ſurrendered within one our A 


(a) vid. 1 Leon. 306. 

(5) Vid. poſt, a more particular account of what may be leaſed. 

(c) The words of 1 EL. 19. f. 5, are“ from ſuch time as any ſuch 
feaſe, grant, or aſſurance ſhall begin, thoſe of 13 El. c. 10, from 


the time ſuch leaſe or grant ſhall be made or granted.“ 
(d) Vid. 3 Bac. Abr. Leates, E. 2, for a variety of caſes on the 


I» 
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| Inc all other reſpects, leaſes made under the exceptions of 
either of the reſtraining ſtatutes, muſt be warranted by the 
enabling ſtatute of Henry the eighth. - By the expreſs 
words of thoſe exceptions, they muſt be only for twenty- 
one years or three lives, and not for both at the ſame time, 
and the accuſtomed yearly rent or more mult be reſerved 
and payable yearly ; and they mult have the other qua- 
lities and properties preſcribed by that ſtatute, by equitable 
conſtruction (a). So, that every leaſe made according to 
the exception of 13 El. c. 10, by any ſole corporation, if 
not likewiſe warranted by 32 H. 8, c. 28, muſt be con- 
firmed by thoſe whoſe confirmation was required at com- 
mon law. And as parſons and vicars are excepted out of 
the ſtatute of Henry the eighth, they can in no caſe make 
a leaſe to bind their ſucceſſors even under the exception of 
13 El. c. 10, without the conſent of patron and ordinary, 
nor with that conſent any other leaſe than ſuch as is War- 
endet by that exception (5). | 

 Leases for twenty-one years, or three lives, by anch 
biſhops or biſhops, are only exempted from the general 
diſability impoſed on theſe ſole corporations by the firſt part 
of 1 El. c. 19, and therefore receive no ſanction from that 
act but as far as they are conformable to 28 H. 8, and 
therefore if part of the land be not in poſſeſſion, or the old 
leaſe be not ſurrendered or expired within one year before 
the new leaſe made, or in any other refpect ſuch new leaſe 
be not warranted by 32 H. 8, then in order to bind the 
ſucceſſor, there muſt be the confirmation of the dean and 
chapter, becauſe at common law ſuch confirmation was 
neceſſary; and theſe leaſes, not being warranted by 32 H. 
8, which is the only ſtatute that enables biſhops ſolely to 
make leaſes to bind Ro ſucceſſors, are voie by the 


(a) Vid. 1 Inſt. 44, 45. | (5) Id. 44 a. | 
| ſucceſſors 
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ſucceſſors as much as if they were made for an hundred 
years or more (a). N 

Wirn reſpect to concurrent leaſes, the caſe of a biſhop 
difters ſomething from that of all other corporations ſole, 
mentioned in the ſtatutes, to whoſe acts confirmation was 
neceſſary at common law, and from that of the aggre- 


gate corporations within the ſtatutes, to whoſe acts no 


confirmation was ever neceſſary. In the caſe of all the 


other corporations ſole, though the new leaſe be con- 


firmed by thoſe whoſe contirmation was required at com- 


mon law, and in the caſe of the aggregate corporations, 


the ſurrender or expiration of the old leaſe muſt be abſo- 
lutely within the times reſpectively limited by the ſtatutes. 
But with reſpect to biſhops, it has been already ſhewn that, 
with the confirmation of the dean and chapter, they might 

have alienated the poſſeſſions of their church for ever, 
though without ſuch confirmation, they could not have 
made a leaſe to bind their ſucceſſors even for one year; the 
ſtatute of Henry the eighth enabled them alone, without 
confirmation, to make leaſes under the reſtrictions pre- 
ſcribed; but if they wiſhed to make leaſes or grants for 

any longer term, or in any other manner, than this ſtatute | 
warranted, they remained as at common law, and conſe- 
quently muſt have had the like confirmation of dean and 
chapter, to bind the ſucceſſor ; and becauſe many biſhops 
made an improper uſe of this power, by procuring the con- 
firmation of their deans and chapters to very long leaſes, 
or abſolute alienations, the ſtatute 1 El. c. 19, was made 
to limit it; and now, in conſequence of that ſtatute, no 


— whatever can make a biſhop's leaſe binding 
on the ſucceſſor, if it exceed the term of twenty-one years» 


or three lives, becauſe the ſtatute makes it void, and con- 


(a) 3 Bac. Abr. Leaſts, E. 1. | | 
= ſequentiy 
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ſequently incapable of receiving any ſanction ſrom con- 
armation; but, in ſome degree to obviate this difficulty, 


the concurrent leaſe was invented, and has generally ob- 


tained, and been held good (a). 

Is a biſhop ſolely make a leaſe for twenty-one years, ac- 
cording to the ſtatute of Henry the eighth, and within 
four or five years or more of the expiration of this leaſe, 


make another for twenty-one years, to begin from the 
making; this leaſe, if it be confirmed by the dean and 

chapter, and be, in every thing elle, purſuant to the ex- 
ception of 1 El. c. 19, is held to be good as a concurrent 


leaſe for theſe reaſons. 1. Becauſe ſuch leaſe, though it be 
not good within the 32d H. 8, by reaſon that the firſt leaſe 
is not ſurrendered or expired within a year after the making 
of the ſecond ; yet being confirmed by the dean and chap- 
ter, it remains a good leaſe at common law, and then, if it 7 
be not void within the exception of 1 El. c. 19, the ſucceſ- 
ſor ſhall be bound; and that it is not void within that ex- 
ception, It is contended, appears both from the letter and 


meaning of the exception; for the words are, © other than 


for twenty-one years or three lives, from ſuch time as any 


ſuch leaſe ſhall begin ;*”” now this ſecond leaſe does not ex- 


tend twenty-one years from the time it begins, being for 
twenty-one years only from the making, and ſo, within 
the expreſs words of the exception. 2. It is contended 
that it is not void within the meaning of the exception, 
becauſe, for ſo many years as were to come of the firſt 


leaſe, this is good only by eſtoppel and not in intereſt for 
the ſecond leſſee can have no benefit of it, ſo long as the 


firſt leaſe endures, and then againſt the ſucceſſor, there is 


in effect no more than a leaſe for twenty-one years, the 


ſecond leaſe being 3 in effect void for all the years that are to 


(a) vid. 3 Bac. Abr. Leaſes, Ec 3 
N come 
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come of the firſt leaſe, and thoſe that will then remain «cf 
the ſecond make in all no more than twenty-one years at 
one time, and ſo not againſt the meaning of the exception, 
3. Such ſecond leaſe is ſo far from being prejudicial to the 
ſucceſſor, that it is rather for his benefit; for now he will 
have the rent reſerved on the firſt leaſe during the reſidue 
of that term, and may alſo at the ſame time recover the 
rent reſerved upon the ſecond leaſe, that being only for 
years, becauſe the leflee is eſtopped to ſay he did not take 
ſuch leaſe under ſuch reſervation; and thus the ſucceſſor 
will have two rents inſtead of one; and although, if the 
ſecond leflee ſhould enter and be evicted by the firſt leflee, 
this would cauſe a ſuſpenſion of the rent reſerved on the 
{ſecond leaſe; yet the ſucceſſor ſuffers no prejudice : be- 
cauſe, though he cannot diſtrain for the ſecond rent during 
the continuance of the firit leaſe, and though the re-entry of 

the firſt leſſee ſhould amount to an attornment, and give 
the rent reſerved on the firſt leaſe, to the ſecond leſſee, yet 
the biſhop, or his ſucceſſor, may always maintain an aRion 
of debt againſt the ſecond leſſee for the rent, and will thus 
be always ſure of one rent (a). 1 

Bur, after ſuch leaſe for years, the biſhop cannot make 

a leaſe for three lives to be good, by way of concurrent 
leaſe, though it be confirmed by the dean and chapter; but 
ſuch ſecond leaſe, whether it be made to begin preſently, 
or by way of leaſe or grant in reverſion, and attornment 
upon it, is againſt the exception of 1 El. c. 19, and by 
onſequence, ſhall not bind the 1 for the words of 
the exception are in the disjunctive, © other than Jeaſes | 
for three lives, or twenty-one years; fo that there ought to 
be only the one or only the other in being at a time againſt 


(a) Vid. 2 Bac. Abr. Leaſes, E. 3. 
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the Fae and not both together: and if the leaſe in re- 
verſion for three lives ſhould be good as a concurrent leaſe, 
then would the ſucceſſor have no remedy for the rent re- | 
ſerved on it, during the firſt leaſe ; not by diſtreſs, becauſe 
the poſſeſſion was only a pledge for the rent reſerved on 
the firſt leaſe ; not by action of debt, becauſe that does not 
lie for rent reſerved on an eſtate of freehold during the con- 
tinuance of it; nor by aſſize, becauſe he had no ſeiſin of 
: and though after the leaſe for years determined, the 
155 may diſtrain for all arrears; yet that is only a poſſi- 
bility or contingency; for the leaſe for years may out- 
laſt the three lives, and then they, by reaſon of their re- 
verſionary intereſt, having the preſent rent of the leſſee for 
years, the biſhop and his ſucceſſors will loſe all that rent: 
And if the firſt leaſe be for three lives, and the ſecond only 
for twenty-one years, yet that will not bind the ſucceſſor; 
becauſe, though an action of debt might be maintained 
againſt the leſſee for years for the rent reſerved on his leaſe 
during the leaſe for lives, yet ſuch leaſe for lives and years 
at the ſame time is againſt -the words of the exception, 
which are in the disjunctive. From hence it follows, tha 
concurrent leaſe holds only where both are for years; ſo 
that the certain determination of the firſt and commence - 
ment of the ſecond are known immediately upon the max 
ing of the latter, and that the ſucceſſor will in all events be 
ſure of a remedy by way of diſtreſs, for the one rent and 
the other as they reſpectiyely commence, and alſo by 
action of debt or covenant on the contract in the mean 
time, if ſuch concurrent leaſe ſhould be conſtrued to pals 
a reverſionary intereſt, and intitle the ſecond leflee to the 
rent reſerved on the firſt leaſe by an unwary or wiltul at- 
tornment of the fir/t leflee—Even this concurrent leaſe tor 

Years is open to obſervation, and has not eicaped Ceniure 
| : thous 
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though being at firſt recognized in the exchequer chamber, 
by a majority of ten judges, it has ever ſince been allowed 
as lawful: My lord chief juſtice Vaughan ſays, that it is 
neither within the letter nor the meaning of the ſtatute 
1 El. c. 19, becauſe there is another leaſe in being than for 
twenty-one years, or three lives ; for there are in fact two in 


being at the ſame time, and therefore more than the ſtatute 


warrants ; and that the ſtatute intended, when the firſt leaſe 
expired, the biſhop who ſhould then be, ſhould have the 
advantage of making a new leaſe, which by allowing ſuch 


concurrent leafe may be prevented perpetually except by 


way of remainder (a). 

By the words of the ſtatute of tomy the eighth, the 
fixth requiſite to be obſerved in making theſe leaſes, is 
< that they muſt be of lands, tenements, or of ſuch heredita- 
ments as that out of them a rent can be reſerved, and that 
after the death of the leſſor, the ſucceſſor may have ſuch /its 


remedy and advantage to all intents and purpoſes, againit 


the leſſees, their executors and aſſigns, as the leſſor might 
have had againſt the ſame leſſees“ —hence it has been 
held (5) that all ſuch leaſes muſt be of lands or tenements 
corporeal to which reſort may be had for the rent reſerved, 


dy way of diſtreſs; for that otherwiſe the ſucceſſor may be 


without any remedy for the rent, and thus dilapidations 


and all the other miſchicts againſt which the flatutes in— 
tended to provide, may take place; therefore leaſes of fairs, 


markets, liberties, franchiſes, advowſons, commons, pil- 
caries, offices, hundreds, tithes, or any other incorporeal 
inheritances, though with the confirmation of the dean and 
chapter, or of other perſons required by law to confirm 


: the ſame, will not bind the ſucceſſor. 


(a) 3 Bac. Abr. E. 3. 1 Inft. 45 2, vid; Elmer's caſe. 5 Co. 2. 
ALL 


(50 Vid. Jewel's caſe. 5 Co. ;. 
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ALL the books agree that a leaſe for three lives of tithes, 
or other incorporeal inheritances, will not bind the ſuc- 
ceſſor, though the ancient rent be reſerved, and the leaſe or 
grant confirmed; becauſe the ſucceſſor would be without 
the tithes or other inheritance, and would have no remedy. 
for the rent reſerved; he could not diſtrain, becauſe there 
would be no place in which he could take a diſtreſs, the 
things leaſed or granted being perfectly incorporeal and in- 
viſible; he could not have an aſſize, becauſe either he had 
not ſeiſin, or if he had, yet there would be nothing to put 
in view of the recognitors; and he could not main- 
tain an action of debt during the leaſe, becauſe being for 
three lives, it is an eſtate of freehold, which will endure no 
action of debt ſo long as it continues. 

IT is held likewiſe in ſome books, that a leaſe for twenty - 
one years of ſuch incorporeal inheritances, though they 
have been uſually demiſed, and the ancient rent reſerved out 
of them, is notwithſtanding voidable by the ſueceſſor within 
theſe ſtatutes, becauſe, though the rent reſerved be good. 
by way of contract between the leſſor and leflec, and debt 
may be maintained for the recovery of it; yet, they ſay, it 
is not ſuch a rent as is incident to the reverſion, nor {hall 
paſs with it to the ſucceſſor; and that therefore the ſuc- 

ceſſor having no remedy for the rent, ſhall not be bound 
by the leaſe. | 

Bor this point ſeems to have been ſhaken by contrary 
reſolutions; for ſome books expreſsly hold ſuch leaſe for 
years to be good againſt the ſueceſſor; becauſe he has re- 
medy for the rent by action of debt, and that it has been fo 

adjudged; and they make a diſtinction betweeen ſuch a 
leaſe for years, and 2 leaſe for life; they fay likewiſe that 
the rent iſſues out of the tithes by way of render, though 
not in point of remedy, becauſe no diſtreſs can be taken for 
itz 
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it; but that this is ſupplied by action of debt which lies 


for ſuch rent, and ſhall devolve to the ſucceſſor; and that 
ſuch rent does not lie only in privity of contract, as a ſum 
in groſs, but is incident to the reverſion, otherwiſe the ſuc.” 


ceſſor could not have it, being only privy to the eſtate, 


not to the perſonal contracts of his predeceſſor. 


ALL the books, however, agree, that a leaſe for three 


lives or twenty-one years, of a manor, with the advowſon 
appendant, or of lands or houſes and of tithes uſually let 


therewith, reſerving the ancient rent, is good, and ſhall bind 
the ſucceſſor within theſe ſtatutes; for though the rent does 


not iſſue out of the advowſon, tithes, &c. in point of re- 
medy, yet the rent is greater in reſpe& of them, and the 
ſucceſſor has his remedy for the whole rent upon the lands, 


or other corporeal hereditaments let with them; and 


Vaughan proves this from the expreſs words of 13 El. c. 10, 
which are, that all leaſes, by any ſpiritual or eccleſiaſtical 


perſons, having lands, tenements, tithes or hereditaments, 
other than for twenty-one years or three lives, ſhall be void; 
fo that the ſtatute plainly ſhews, that in ſome way or 
other, tithes may be leaſed for twenty-one years or three 
lives; and if they cannot be leaſed ſingly, it muſt be with 
lands uſually let with them (4). 

Burr this doubt is now removed by {tatute 5 G. 37 C. 17 


5 by which j it is enacted © that all leaſes for one, two or three 


lives, or any term not exceeding twenty-one years, of any 
tithes, tolls, or other incorporeal hereditaments, ſolely, and 


without any lands or corporeal hereditaments, by any 


archbiſhop, biſhop, maſter and fellows, or other head and 
members of colleges or halls, deans and chapters, precen- 


tors, prebendaries, maſters and guardians of hoſpitals, and 


(@) Vid. 3 Bac. Abr. Leaſes, E. 5, where all the caſes on the ſubject | 
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every other perſon and perſons, who are enabled, by the 
ſeveral ſtatutes now in being, or any of them, to make any 


caſe or leaſes for one, two or three lives, or any term or 


number of years, not exceeding twenty-one years, of any 


lands, tenements, or other corporeal hereditaments, ſhall 
be deemed as good and effectual in law againſt ſuch arch- 
biſhop, biſhop, maſters and fellows, or other heads and 
members of colleges or halls, deans and chapters, precen- 


tors, prebendaries, maſters and guardians of hoſpitals, and 


other perſons fo granting the fame, and their ſucceſſors, in 
the ſame manner as any leaſe made by ſuch perſons or 
bodies politic of any lands or other corporeal hereditaments 
now are, by virtue of the ſtatute of 32 H. 8, or any other 
ſtatute now in being.” | | 

AND it is enacted further, © «that in caſe the rent reſerved. 
on any ſuch leaſe ſhould be in arrear and unpaid, by the 
ſpace of twenty-eight days after any of the days on which 
it is made payable, the leſlors, or their executors, admini- 


ftrators and ſucceſſors reſpectively, may bring an action or 


actions of debt againſt the leſſee or leſſees, their heirs, exe- 
cutors, adminiſtrators or aſſigns, for the recovery of ſuch 
rent in arrear, in the ſame manner as any landlord or leſſor 


or ether perſon or perſons may do for the recovery of 


arrears of rent due on any leaſe or leaſes for life or lives, 
or years, by the laws now in being.” 

Bur it is provided © that nothing in this at contained 
ſhall be conſtrued to extend to enable any maſter and fel- 
lows, or other head and members of colleges, or halls, 


Uans and chapters, precentors, prebendaries, maſters and 


guardians of hoſpitals, or other eccleſiaſtical. perſons, to 
grant leaſes for any longer or other terms thah by the lo- 
cal ſtatutes of their ſeveral foundations, they were before 


relpectively enabled to do.“ | CE”. 
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| Taz words of the ſtatute of Henry the eighth, which 


expreſs the ſeventh requiſite to be obſerved with reſpect to 


the leaſes in queſtion, are theſe, © That the act ſhall not 
extend to any leaſe of any manors, lands, tenements, or 
hereditaments, which have not moiſt commonly been letten 


to farm, or occupied by the farmers for the ſpace of twenty 


years next before ſuch leaſe thereof made.” 
ON this clauſe it has been held, that where the tempo- 


ralties of a biſhopric come into the hands of the King, and 


he keep them twenty years or more, and during that time 
let to farm, for eleven years or more, lands which had 


not been before uſually let, and then appoint a ſucceſſor, 


and reſtore him the temporalties, the latter cannot, by any 
leaſe of thoſe lands for the leaſing of which he has no other 
warrant than this leaſing by the King, bind his ſucceſſor: 
For the King might have let the biſhop's palace, or the de- 
meſnes about it, and then if the ſucceſſor might likewiſe 


make a binding leaſe of them for twenty-one years or 


three lives, and ſhould die or be removed, that which was 


intended to give the farmers a ſecure poſſeſſion during their 


leaſes, would introduce a great inconvenience on the ſuc- 
ceſſor: It is therefore an eſtabliſhed rule, that the previous 
letting which is required to make the leaſe for twenty-one 
years or three lives, binding on the ſucceſſor, muſt have 
been by the perſons intitled to the poſſeſſion of the lands, 


or the occupation by the farmer, by their permiſſion (a). 


IT is certain that a letting or occupation for eleven 
years, at one or at ſeyeral times, within the twenty years 
next before the making of the leaſe, is ſufficient; but ſe- 
veral inconveniencies may poſſibly ariſe from requiring 
that the eleven years? occupation ſhould be ad/olutely within 


(a) Vid. Co. Lit. 44 a. Palmer, 17 5. 3 Bac. Abr. Leaſes, E. 6. 
5 | . the 
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OF CORPORATIONS. I47 


the twenty dls preceding the leaſe: if lands had | 


been formerly let to farm ever ſo long, or ever ſo fre- 
quently, yet if the biſhop or other perſons, whoſe poſ- 
ſeſſions they are, ſhould keep them in their own hands 
fifteen or twenty years, theſe lands could not be leaſed for 
twenty-one years or three lives to bind the ſucceſſor, till 
they had undergone a probation of eleven years longer in 
the occupation of a farmer: and ſeveral other caſes might 


be put, in which, according to this conſtruction, the ſuc- _ 


ceſſor could have no benefit of the ſtatute till after eleven 
years at leaſt. And the difficulty does not ſeem to be 
folved in a ſatis factory manner, in the books (a). 

IT ſeems, however, that, whatever difficulties may ariſe 


in ſome poſſible caſes, by the whole tenor and the obvious 
intention of the act, the letting or occupation for eleven 
years or more muſt neceſſarily be within the twenty years 
next before the leaſing under the ſtatute: the reſtriction | 


with reſpect to the rent reſerved is expreſſed in ſimilar terms, 


© much yearly rent or more, as hath been moſt com- 
= monly yielded and paid within twenty years next before 


592 


ſuch leaſe made; and as the intention of the act was to 


ſecure the intereſt of the ſucceſſor, the moſt advantageous 
rent was certainly in contemplation, which is moſt likely to 


be that which has been moſt Ws given within the lateſt | 


period. 


A DEMISE by copy of court roll i Is ſufficient to warrant 


a leaſe under theſe ſtatutes, for it is in judgment of law 


but an eſtate at will, and without queſtion lands demiſed at 
will by thoſe who have the proper title, rendering rent, are 
lands accuſtomably let to farm within the at (C). This 
indeed does not ſeem to be very material to the ſubject; 


1 Vid. 3 Bac. Abr. where all the cafes are collected, Leaſes E. 6. 
055 $a; Lit. 44 a, dean and chapter of Worceſter's caſe, 6 Co, 37. 
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for it has been feveral times held, that biſhops, or other 


eccleſiaſtical perſons, are not reſtrained either by the 1 El. 


c. 19, or 13 El. c. 10, from making grants of copyhold lands 
in fee, in tail, or for lives, or for any number of years ac- 
cording to the cuſtom of the manor; and that no confirma- 


tion is neceſſary to make ſuch grants good, becauſe when 
the grant is made by any one who has a lawful eſtate or 


intereſt, the copyholder is in by the cuſtom, without any 
regard to the eſtate or perſon of the grantor (a). 


Ix twenty acres of land have been uſually let, ana © leaſe 
be made of thoſe twenty, and of one acre more which was 


not uſually let, reſerving the uſual yearly rent, and ſo much 


more as exceeds the value of the other acre, this leaſe is 
not warranted by the ſtatutes, for as part was not uſually 


let, and the rent iſſues out of the whole, the uſual rent is 
not reſerved (Y). ED, 

Tas eighth reſtriction is expreſſed i in theſe terms, © That 
on every ſuch leaſe there muſt be reſerved yearly, during 
the ſame leaſe, due and payable to the leſſor and his ſuc- 


ceſſor, ſo much yearly rent or more, as hath been moſt 
commonly yielded and paid, within twenty years n next be- 
| fore ſuch leaſe made.” | 


ON this clauſe, it has been determined, that whore the 
rent has been, before the letting under the ſtatute, uſually 
paid at four feaſts of the year, yet if, by the leaſe, it be 


made payable at two feats, or at one time, this is ſufficient, 
becauſe the words of the ſtatute are, © that it ſhall be re- 


ſerved yearly,” without preſcribing the portions in which 
it is to be paid (c). | | i 

AND where not only a yearly rent was formerly re- 
ſerved, but things not annual, as heriots or any fine or other 


profit on the death of the farmer, yet if the e den 


(a) 4 Co. 23 b. (b) Co, Lit. 44 a. (0 14, ibid, and 6 Co. 3 
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alone be reſerved in a leaſe under the ſtatute, that is ſuf- 
ficient (a).—lIf a prebendary make a leaſe for years, ren- 
dering rent, and reſerving the running of a colt; and at 
the expiration of this leaſe, a new one be made, rendering 
the ſame rent, without reſerving the running of the colt, this 


is good; but if a leaſe be made of a manor, excepting the 


woods, rendering rent, and after the expiration of it, there 
be a new leaſe rendering the ſame rent without ſuch excep- 
tion, this ſecond leaſe is bad (C). 

Ir two farms have been uſually let ſeparately, the one 


for 20l. and the other for 1ol. and a leaſe be made of both 


together, rendering zol. this ſhall not bind the ſucceſſor, 


for the ancient rent which formerly iflued out of the two 


farms ſeparately, according to the aforeſaid proportion, now 
iues wholly out of each, and out of every part of each; 
and if two farms might be joined in one leaſe, twenty 


might be joined, which would be very prejudicial to the 


ſuccelior, becauſe, when two are joined, the loſs would be 
the greater if the tenant ſhould prove inſolvent (c). | 

BUT a part of lands uſually let at a certain rent, may 
be let at a rent in proportion to the extent and value of the 
part ſo let, for this is, in effect, reſerving the ancient rent, 
and perhaps, it might be impoſſible to make a leaſe of all, 
if it were not permitted to divide the great farms (4). But 
if a biſhop ſeiſed of two manors, in right of his biſhopric, 
which have been uſually let together, make a leaſe of both. 
manors, reſerving the ancient rent out of one of them only, 
this will not be a good leaſe to bind the ſucceſſor, becauſe, 
his remedy for the rent is confined to part of the lands only, 


(a) Id. ibid. 
() Harg. Notes to Co. Lit. 44 a. 
(c) Vid. Lord Mountjoy” s caſe, 5 Co. 4, Cro. Car. 23, 3 Kcb. 150 


| (4) Co. Lit. 44 a, 
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150 1. THE LAW 


whereas before the whole was 1 if the 


biſhop let one of the manors, reſerving the rent formerly 
reſerved on both, this will bind the ſucceſſor, for though the 
diſtreſs for the ancient rent be not ſo extenſive, yet the ſuc- 
ceſſor cannot complain, having the reſidue in his own hands 


or out upon another leaſe (a). 


TE whole rent mult be reſerved, payable n not ouly to 


the ſucceſſor, but to the /e 72 himfelf, and therefore, if a 


biſhop make a leaſe of land, the ancient rent of which was 


10l. and reſerve but zl. per annum during his own lite, and 


1ol. per annum after his death to the ſucceſſor, this ſhall 


not bind, becauſe the rent originally reſerved was not pur- | 
ſuant to the ſtatutes (5). h 


Tur next and laſt rule is, that theſe leaſes nd not be 


| without impeachment of we/te. This is expreſsly provided 
for only by the ſtatute of Henry the eighth, but it has been 
reſolved on the ſtatutes of Elizabeth, that the ſeveral perſons 
therein reſpectively mentioned, are by equitable conſtrue- 


tion reſtrained from making leaſes diſpunithable of waſte (c); 
for if, 25 the preamble ſpeaks, long and unreaſonable leaſes 
be tne chief cauſes of dilapidations, and the decay of all 


ſpiritual livings and. hoſpitality, much more would they be 


ſo, if they were made diſpuniſhable of waſte; and therefore 


thoſe {tatutes, being made to prevent ſuch unreaſonable leaſes 


for the future, mutt by conſequence prohibit the power of 
committing or ſuffering waſte. But it is not neceſſary that 
there ſhould be in the leaſe an expreſs prohibition of waſte; 
it is ſufficient, if the eſtate conveyed be not, by legal con- 
ſtruction, di ſpuniſhable of waſte, —If a Teaſe be made for 
life, remainder for life, this 1s diſpuniſhable of my be- 


(a) 3 Bac: Abr. Leaſes, E. 4, and the caſes there cited. 
(5) 5 Co. Ga. 
(e) Co. Lit. 45 4. 6 Co. 273. 
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ce} in Walde, the place waſted i is to be recovered, as well 
as treble damage, which cannot be, in this caſe, by the re- 


verſioner, without deſtroying the intermediate eftate for 


life. But if a leaſe be made to one for three lives, this leaſe 
is good, and the occupant, if any happen, ſhall be puniſhed 
for waſte, within the ſtatute of Glouceſter, which gives an 
action of waſte againſt any one who holds in any manner 
for life or years; and an occupant in this caſe holds for 
term of life (a). | | 
HosePiTALSs erected under the authority of the 39 El. 
c. 5 (5), are put under the ſame reſtrictions with the other 


corporations we have been here conſidering; for by the 
ſecond ſection of that ſtatute, it is provided“ that all leaſes, 
grants, conveyances or eſtates to be made by any ſuch cor- 


poration, exceeding the number of twenty-one years, and 
that in poſſeſſion, and on which the uſual rent or more by the 
greater part of twenty years next before the making of 
ſuch leaſe, ſhould not be reſerved and n yearly, ſhall 


be void.“ 


AND it is further ni by the fif.h ſection, © that. 
no corporation to be founded by the force of that act ſhall 
do, or ſuffer to be done, any act or thing, by means of 
which any of the lands, tenements, hereditaments, ſtock, 
goods, or chattels of ſuch corporation, or any eſtate, inte- 


reſt, poſſeſſion or property of or in the ſame, or any of 


them, ſhall be veſted or transferred in or to any other 


whatſoever, contrary to the true meaning of that act”? (c). 


Bsp the general reſtrictions impoſed on the cor- 
porate bodies mentioned in the "_ El. c. 10, there is 


(a) vid. Dean and chapter of Worceſter s caſe, 6 Co. 37. | 
(%) Vid. page „ 8 
(e) vid. the Caſe of 


- Clements, Eſq. et al. Exors. of Dr. Bald. 


vin, v.— ant Eſq. 4 Bur. 215, 4. 


L's another 
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3 5 another perticailar reſtriction with regard to college 80 
| | and another with reſpect to the leaſes of beneficed clergy- 


1 men: The firſt is impoſed by 18 El. c. 6. which enacts, 

Fi c That no maſter, provoſt, preſident, warden, dean, go- 
| 0 | : vernor, rector or chief ruler of any college, cathedral 
f . church, hall or houſe of learning in either of the univerfitics, 1 
1 | i nor any provoſt, warden or other head officer of the col- ] 
1 is leges of Wincheſter or Eaton, nor the corporaticn of any F 
"BEE of the ſame, — ſhall make any leaſe for life, lives or years, 4 
. i of any farm or any their lands, tenements or other here- E 
* ditaments to which any tithes, arable land, meadow or paſ- E 
9 5 ure doth or ſhall appertain, unleſs the one third part at the 5 
| N leaſt of the oiu rent be reſerved and paid in corn, for the 3 
ji F | _ ſaid colleges, cathedral churches, halls or houſes, that is to I 
| 1 = ſay, in good wheat, after {1x ſhillings and cight-pence the 
TY quarter or under, and good malt at five ſhillings the quar- | 
Th = ter or under, to be delivered yearly on days prefixed at the 

ö | | | ſaid colleges, catheral churches, halls, or houſes; and for 

15 default thereof, to pay to the ſaid colleges, cathedral 

i "| EEE: churches, halls or houſes, in ready money, at the election Z 
; 1 of tlie leſlees, their executors, adminiſtrators and afligns, B 
1 after the rate at which the beſt wheat and malt in the 3 
Hl market of Cambridge for the rents that are to be paid to I 
| 0 | | the ule of the houſe or houſes there; and in the market f 
L 5 | Oxford for the rents that are to be paid to the uſe of the A 
| 1 ö | houſe or houſes there; and in the market of Wincheſter for | 
F* 8 the rents that are to be paid to the uſe of the houſe or houſes I 
4 there; and in the market of Windſor for the rents that are to 
1 i be paid to the ule of the houſe or houſes at Eaton; is or ſhal] 4 
' | : be ſold the next market day before the ſaid rent ſhall be F 
[ . | due, without fraud or deceit; and that all leaſes other wilc CU 
1 | N thereafter to be made, and all collateral bonds or aſſurance 3 
it to the contrary, by any of the laid corporations, ſhall be 
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«6d in law to all intents and purpoſes; the ſame wheat, 
malt, or the money coming of the ſame, to be expended 

to the uſe of the relief of the commons and diet of the ſaid 
colleges, cathedral churches, halls and houſes, and the fel- 
lows and ſcholars in the ſame, on pain of deprivation of the 
governor and Chief rulers of the ſaid colleges, cathedral 
churches, halls and houſes, and all others thereunto con- 

ſenting. With reſpect to the leaſes of beneficed clergy- 
men, it is enacted by 13 El. c. 20, * That no leaſe to be 

made of any benefice or eccleſiaſtical promotion with cure, 

or any part thereof, and not being impropriated, ſhall en- 

dure any longer than while the leſſor ſhall.be ordinarily re- 

ſident and ſerving the cure of ſuch benefice without abſence 
above fourſcore days in any one year, but that every ſuch 

leaſe, immediately on ſuch abſence, ſhall ceaſe and be void, 
and the incumbent ſo offending ſhall for the ſame loſe one 
year's profit of his ſaid benefice, to be diſtributed by the 
ordinary among the poor of the pariſh;”” and by 18 El. 
c. 11. ſ. 7, it is directed © that after complaint made to the 
ordinary, and ſentence given on any offence committed 
by the incumbent, by which he ought to loſe one year's 
profit as before mentioned, the ordinary within two months 
after ſuch ſentence given and requeſt to him made, by the 
churchwardens of the pariſh, or one of them, ſhall grant 
the ſequeſtration of ſuch profits, to ſuch inhabitant or 


inhabitants within the pariſh, where ſuch benefice ſhall be, 


as to him ſhall ſeem meet and convenient; and that on de- 
fault by the ordinary, every pariſhioner where the benefice 
is may retain his tythes, and the churchwardens may enter 
and take the profits of the glebe lands, and other rents and 
duties of every ſuch beneſice, to be employed to the uſe of 
the poor, till ſuch time as ſequeſtration ſhall be committed 
by the ordinary, and that then, as well the churchwardens 
28 
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25 the pariſhioners ſhall yield account and make payment 


to him or them to whom ſuch ſequeſtration {ſhall be com- 


mitted.” _ 
Bur it is 8 105 by 13 El, 2, That every 


parſon, by the laws of this realm allowed to have two bene- 
fices, may demiſe the one of them, on which he ſhall not 


then be moſt ordinarily reſident, to his curate only, that 


ſhall there ſerve the cure for him ; but that ſuch leaſe ſhall 


endure no longer than during ſuch curate's reſidence with- 
out abſence above forty days in any one year.” | 

As a further guard to theſe reſtrictions, it is by 14 El. 
c. 11, ſ. 15, enacted “ That all bonds, contracts, promiſes 


and covenants, thereafter to be made for ſuffering or per- 
mitting any perſon to enjoy any benefice or eccleſiaſtical 
promotion with cure, or to take the profits or fruits 


thereofſ——ſhall be to all intents and purpoſes adjudged 
of ſuch ſane and validity, and not otherwiſe, as leaſes, 
by the ſame perſons made, of ſuch e and eccleti- 
aſtical promotions with cure.“ 

AND by . 16, it is declared, & That all 3 bonds, 
promiſes and covenants of and concerning benefices and 


eccleſiaſtical livings with cure, to be made by any curate, 


ſhall be of no other nor better force, validity or continu- 


ance, than if the ſame had been made by the beneficed per- 
_ fon himſelf that demiſed the ſame to any ſuch curate.” 


_ THe purpoſe of the reſtraining ſtatutes was ſolely to 
protect the intereſt of the ſucceſſor, and therefore, though 
the words of them be, that all grants, leaſes, and other con- 


veyances or eſtates made in any other manner, than by 


theſe ſtatutes is pointed out, ſhall be utterly void, and of 
no effect to all intents and purpoſes. It has been repeat- 


edly decided, that all grants or leaſes, though not warranted 
by theſe ſtatutes, are good, againſt the grantor or leſſor in 
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the caſe of a ſole corporation, and that in the caſe of an 
aggregate corporation, they are valid during the continu- 


ance of the head, in whoſe time they were made (a). 
Thus if a biſhop grant the next avoidance of a church, 


which is not warranted by 1 El. c. 19, becauſe it is a thing 


which lies inerely in grant, out of which no rent can be 


reſerved; or make a leaſe of the advowſon of a church, or 


grant an annuity out of the poſſeſſions of his biſhopric, or 
make a leaſe of tithes for three lives, or a leaſe of any other 


of his poſſeſſions, without purſuing all or any of the rules 


before mentioned; yet, in none of theſe caſes, is ſuch 
leaſe or grant void or voidable by the biſhop himſelf who 
made it, but remains good againſt him during ſuch time as 


he continues biſhop (b). 


So, a leaſe made by a dean and chapter againſt the ſtatute 


13 El. c. 10, ſhall not be avoided, nor any covenants there- 

in contained, during the life and continuance of the dean 
that made the leaſe; ſo that, if they have made a leaſe for 
years of any of their poſſeſſions, and before the expiration 
of it, make a concurrent leaſe alſo for the ſame lands, and 
then make a third leaſe for lives, with an expreſs covenant, 
that the grantee for lives ſhall enjoy the land againſt the 
ſecond or concurrent leaſe, and the grantee for lives being 


in poſſeſſion be evicted, and bring covenant againſt the 
dean and chapter; in ſuch a caſe, though the leaſe for lives 


be void by the 13th El. c. 10, yet if the dean who made it 
be living and continue dean at the time of the eviction, the 
action will be maintainable for breach of the covenant 


therein contained (ch. 


So, where a maſter and See of a college, by deed 
inrolled, made a leaſe for years, not warranted by the 


(a) Vid. 3 Co. 59, 60, Lincoln College caſe. 
(5) 3 Bac. Abr. Leaſes, H. 1. (c) Vid. eund. wid 
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ſtatute, nt aſterwards ſuffered a fine and "I years to paſs 
without claim; ; though this was void againſt the ſucceed- 


ing maſter, yet by conſtruction the leaſe and fine were held 
good againſt the college, though a corporation aggregate, 
during the life of the maſter, who was party to the leaſe, 


and made no claim, becauſe he was the head and principal 


part of the corporation, and chiefly concerned in in- 


tereſt (a). 
So, if a dean, archdeacon, prebendary, parſon, oi other 


ſole corporation, make leaſes of their ſole poſſeſũons, not 


warranted by the ſtatutes, yet they ſhall bind themſelves 


during their whole time, becauſe the ſtatutes were made 
chiefly for the benefit of the ſucceſſors, and not to relieve 


the parties themſelves againſt their own acts or grants (6). 
Bur, where there is a chapter without a dean, as the 


chapter of the collegiate church of Southwell, grants or 


leaſes made by them contrary to 13 El. c. 10, are void from 
the beginning againſt themſelves ; and ſo it is of leaſes or 
grants by any other corporation aggregate, who have no 


head or principal; for they muſt be either void from the 


beginning, or goed for ever, becauſe they continue always 
the ſame, and one has no ſuperiority or power more than 


another. — And if. the dean and chapter, or maſter and fel- 
lows, were all equally ſeiſed, and the dean or maſter ſolely . 
ſhould make a leaſe, though it were in all reſpects war- 
ranted by the ſtatutes, yet it ſeems it would be void from 


the beginning, at common law, becauſe the dean or maſter 
had no ſole ſciſin by which he was authoriſed to make any 
leaſe at all; but the chapter in the one caſe, and the fellows 


in the other, having an equal eſtate and intereſt, ought to 


have joined in ſuch leaſe or grant, and for want of their 


(a) 11 Co. 67. 78. 1 Rol. Rep. 169. 


(5) Hetley, 24 a. Co. Lit. 45 a. . 
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joining it ſeems void: and the lefſee cannot hold it againſt 
the dean and chapter, or maſter and _— if "wy ket 


to avoid it (a). 
As leaſes 2 grants, not wm bs the Rk are 


not void againſt the leifors and grantors themſelves, fo nei- 
ther are leaſes or grants made without due confirmation, 
where confirmation is neceſſary, but N by the grantor*s 


death or amotion (35). 


AxD as all leaſes not made according to the ſtatutes, are 
notwithſtanding binding on the leflors, fo, in many caſes, 
the ſucceſſors, by their own acts, may make them binding 


on themſelves. That this may be the better underſtood, 
it is neceſſary to obſerve that, at common law, when the 


confirmation of the proper parties was wanting, the leaſe 
was in ſome caſes abſolutely void againſt the ſucceſſor, 
and in others only voidable at his option. —And the law 


is nearly the ſame at this day with reſpect to leaſes not 
made in perfect conformity with the requiſitions of the 


ſtatutes. 


Ar common law, there was a diſtinction between the 
caſe of thoſe ſole eccleſiaſtical corporations who were ſup- 
| poſed to have the fee ſimple abſolutely in them, ſuch as 


biſhops and deans, with reſpect to the poſſeſſions of which 


the latter were ſole ſeiſed, and that of thoſe who were ſup- 
poſed to have only a qualified fee ſimple, ſuch as parfons, 


vicars, prebendaries, provoſts in cathedral churches, and 
others who were preſentative or collative, and not elective. 
LEAskEs, whether for years or for lives, by the former 


without confirmation, were not void, but only voidable by 


the ſucceſſor, and continued good till ſome act was done by 


him to avoid them. — But with reſpect to the latter, there 


was alſo a diſtinction between leaſes for years, and teaſes 


(a) 3 Bac. Abr. Leaſes, H. 1 (5) Id. ibid. 
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x58 SS LAW 
for lives : leaſes for years, without confirmation, were ab- 
ſolutely void without entry or other ceremony. ſo that no 


acceptance of the rent, or any other act done by the ſuc- 


ceſſor, could affirm or make them Sood or binding againſt 


| himſelf: but leaſes for life or lives, though without con- 


firmation, were good againſt the ſucceſſor till ſome act was 
done by him to avoid them; and the reaſon was, that a leaſe 
for life or lives, being an eſtate of freehold, could not pals 


without the ſolemnity of livery and ſeifin ; and therefore 
to defeat ſuch a leaſe, there muſt have been an act of equal 


notoriety, the entry of the ſucceſſor; and conſequently, 
if the ſucceſſor, before entry, accepted the rent, or did any 
other act ſignifying his conſent to ſuch leaſe, this affirmed 


it during his own time, ſo that he could never afterwards 


avoid it, becauſe it was only voidable, and not actually 
void by the death or removal of the leſſor.— The law is the 


fame at this day where the ſtatutes are not purſued. _ 
AT common law there ſeems to have been no diſtinction 
between leaſes of things in livery, and of things in grant, 


either in the caſe of biſhops and deans, or in that of par- 
ſons and vicars, and other ſimilar corporations: but in the 
caſe of biſhops and deans, the ſtatutes before mentioned 
ſeem to have introduced a diſtinction between a leaſe for 


' years and a leaſe for lives of things that lie in grant, which 


did not exiſt at common law. Thus, if a biſhop before 
the late ſtatute of 5 G. 3, c. 17, had made a leaſe for lives 


. of a portion of tithes, or other things not manurable, re- 
ſerving the ancient rent, and had died or been removed, 
and his ſucceſſor had accepted the rent, yet this acceptance 


ſhould not have bound him, becauſe the leaſe was abſolutely 


void by the death or removal of the leſſor, without entry 
or other ceremony; for the leaſe being of things lying only 
in grant, no rent could be reſerved out of them recover- 
able 
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able by the ſucceſſor; he could not diſtrain, becauſe there 
was no place where a diſtreſs might be taken; and an ac- 
tion of debt would not lie, becauſe, the leaſe being for lives, 
no action of debt was maintainable till after the expiration 
of the lives; and therefore, ſince his acceptance of the rent 
due at one day would not enable him to ſue for future ar- 


rears, if payment ſhould be refuſed, he was not to be 
bound by ſuch acceptance.—But if the tithes or other 
things lying in grant, had been let for years, there the 


ſucceſſor's acceptance of the rent would have bound him | 
during his time; becauſe then he might have an action of 


debt for any arrears that might accrue afterwards : and in 
this reſpect the law upon theſe ſtatutes, as to biſhops, ap- 
pears to be the reverſe of the common law as to parſons, 
vicars, &c. for as their leaſes for years were abſolutely 
void, by their death or removal, but their leaſes for life or 
lives only voidable; ſo, here the biſhops leaſes for lives 
are abſolutely void, whereas their leaſes for Years are only 
voidable by the ſucceſſor (a). e 

TE late ſtatute of 5 G. 3, c. 17, has put an end to 
this diſtinction between a leaſe for life or lives, and a leaſe 
for years, where the only objection to them, as not pur- 


ſuing the ſtatutes, is that they are made of things that lie 


in grant. 
Ira biſhop make a defective or roiditle leaſe or grant, 
not only the ſucceſſor may avoid it, but alſo the King, 


- when the temporalties come into his hands, may take ad- 


vantage of the defect, ſo far as to avoid it during the va- 
cancy-of the biſhopric, in privity and right of the biſhop; 
but this ſhall not ſo abſolutely avoid the leaſe, but that the 
fucceeding biſhop may make the ſame either good or void, 


at his election, as to himſelf; and this either expreſsly, as 


(a) Vid. Bac. Abr. Leaſes, H. 1. | 
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260 - THE LAW 
by actual . to the leaſe or grant of his predeceſ. 
for; or by implication, as by acceptance of rent accrued af. 
ter the death or removal of his predeceſſor; or by doing 
any other act, which amounts to an agreement in law: 
and therefore this caſe of an avoidance by the King, differs 
from the caſe of an avoidance by the ſucceſſor himſelf; for 
an avoidance by the ſucceſſor, avoids it not only for his 
own time, but alſo againſt all his ſucceſſors ; fo that they 
never can ſet it up again, or affirm it by any act of theirs 
whatever: becauſe it was avoided by one who had the 
whole fee ſimple in him as much as any of the ſucceſſors 
can have; but the King has not the fee ſimple in the tem- 
pPoralties, but only the cuſtody or guardianſhip of them 
during the vacation of the biſhopric, which is but a tem- 
porary and qualified intereſt (a). | 
Ir is further to be obſerved, that the acceptance of rent 
which is to affirm a voidable leaſe, muſt be by him who is 
perfect ſucceſſor : therefore, where the ſucceſſor of a biſhop, 
before he had a reſtitution of the temporalties from the 
King's hands, accepted a rent reſerved by his predeceflor 
on a voidable leaſe, yet it was held that notwithſtanding 
this acceptance, he might enter and avoid the leaſe ; be- 
cauſe before ſuch reſtitution he was not perfect ſucceſſor; 
and then ſuch acceptance of the rent ſhould not bind him, 
any more than if he had been a perfect ſtranger (b). 
Wir reſpect to leaſes by corporations aggregate re- 
ſtrained by theſe ſtatutes, the diſtinction between a void 
and voidable leaſe cannot exiſt where the leaſe is made by 
the head with the concurrence, properly expreſſed, of the 
reſt of the corporation ; becauſe they have the eſtate ab- 


(a) Earl of Bedford's caſe, 7 Co. 7, cited 3 Bac. Abr. ubi ſupra. 
() Palm. 517, ä of Oxtord's _ cited 3 Bac. Abr. ubi 
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ſolutely in * ſimple: when, therefore, a leafs ſo made is 
not warranted by the ſtatutes, it is merely vo:dable by tha 


ſucceſſor of the head with the reſt of the corporation: but 
if, in ſuch a caſe, the ſucceeding dean or maſter, without au- 


thority in writing from the corporation, accept rent; this 


ſhall not affirm the leaſe during the life or continuance of 
ſuch maſter or head who ſo accepted it ; for the right being 


as much in the fellows or other members of the corpo- 


ration, as in the maſter himſelf, he cannot by any act of | 


his own conclude or bind them from their entry on any 


voidable leaſe: and he himſelf in their right may enter to 


avoid ſuch leaſe, notwithſtanding his own acceptance of 


the rent (a)... 
Deans and chapters: and other perſons included in the 


reſtraining ſtatutes, for fear of incurring the penalties of 


them, have been careful to preſerve the ſame deſcriptions 


in their leaſes /ince thoſe ſtatutes which had been uſed be- 


fore; and poſſibly at the time of the old leaſes, there might 
be barns or ancient buildings, which after ſuch a length of 
time, muſt have been long ſince decayed and gone; and 


E therefore it would be hard to decree a defendant at this 
; day, at the expiration of his leaſe, to deliver up the pre- 


miſes with ſuch buildings on them, when there 1s not the 
leaſt proof, that they were in being at the time of making 
the leaſe : and for this reaſon, where the leaſes of a dean 
and chapter are of long ſtanding, and have been continued 
down to this time without any variation as to the form, 


they cannot have a decrce in chancery, for a ſpecific per- 


formance of covenants for repairs, againſt the preſent te- 
nants, but muſt be left to their legal remedy of an action at 


. 


law for non- performance (C). 


(a) 11 Co. 79 a. cited 3 Bac. Abr. ubi ſupra. 
(5) Per Lord Hardwicke, in the caſe of the dean and chapter of Ely v. 


Sir Simeon Stewart, 2 Atkyns 44, 45. 85 | 
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Or: theſe ſtatutes it yet remains to be conſidered, what 
the law is with reſpect to grants of offices by biſhops 
and other eccleſiaſtical perſons. _ 

Ar common law, grants of offices might be made by 
all eccleſiaſtical perſons in as abſolute a manner, as a grant | 
of any part of their poſſeſſions, and were ſubject to the 
ſame condition of being void againſt the ſucceſſor; unleſs 


confirmed in the ſame manner as other grants. The ſta. 


tute of Henry the eighth, which, under the limitations and 


reſtrictions ſpecified, enabled biſhops and the other eccleſi- 
aſtical perſons, to make grants of their own authority 


without confirmation, does not extend to grants of offices; 
they remained, therefore, after that ſtatute, as at common 


law, and conſequently, in order to bind the ſucceſſor, muſt 


have been confirmed by thoſe parties, whoſe confirmation 


was neceſſary to all grants before that ſtatute; and with 
ſuch confirmation, any grant of an ancient office, whether 


in the uſual manner or in any other, with the zſual or any 
other fee, or of any new office, in any manner or with any 
fee, would have been binding on the ſucceſſor. Thus, if an 
ancient office belonging to a biſhopric had been uſually 
granted only to one, yet a grant of it to two for their lives, 
with conſent of the chapter, would have been good (a). 
Tux ſtatutes of 1 Eliz. c. 19, and 13 El. c. 10, do not 
expreſsly impoſe any reſtriction on the grant of offices; 
but, by equity of conſtruction, they have introduceda very 
important alteration in the law on this ſubject. — Patents 
or grants of offices, with fees, ſalaries, or profits annexed 
to them, are not. mentioned in theſe ſtatutes. There are 
No general words adapted to the caſe of offices; and yet 


{a) 10 Co. 60 2. 
| | | ther? 
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there was not a ſingle biſhopric at the aue without ſome 
office granted. 

Hap: the legiſlature intended to reſtrain the regranting 
of them, as they ſhouid drop in, it mult have been done by 
a ſpecial proviſion, with an exception of ſome, at Jeaſt, of 
judicial offices. As the general reſtraint is not extended 
to the caſe, there was no occaſion to make exceptions. 

Tux purpoſe of theſe ſtatutes was to prevent dilapida- 
tions; the contemplation of which gave riſe to the diſtinc- 
tion between the grants of ancient offices, with the ancient 
fee, and in the zun manner, and grants in any reſpect 
differing from theſe.— To continue ancient offices, with 
the ancient fees, and in the »ſual manner, was not a dilapi- 
dation of the revenues: every incumbent left this power 
to be exerciſed by his ſucceſſor, as his predeceſſors had left 
it to be exerciſed by him, Such grants were no new 
charge on the biſhopric or other eccleſiaſtical promotion; 
which only remained liable to the ſame fees or ſalaries, to 
which it was /able before (a). | 

BUT & grant of a new office with a new fee, or of an old 
office with an additional fee, or in a different manner from 
that in which it had been »ſually granted, would be a new 
charge, and might operate as A complete oo on of the 
ſtatutes. | | 

_ WHETHER the biſhopric or deanery to wil the office 
belongs, be of ancient or of new foundation, is immaterial ; 
for though offices belonging to the latter cannot, when re- 
ferred to the time of the ſtatutes of Elizabeth, be ſtrictly 
faid to be ancient offices, nor to have been granted with 
ancient fees, yet if any queſtion aroſe after theſe ſtatutes, 


(a) Per Lord Mansfield. 1 Bur. 222. 
M 2 with 


—_ LAW. 
with reſpect to the validity of ſuch grants, it would na- 
turally be decided by the uſage which had obtained. be- 
 fore(a). 
 THresE grants appear generally to have been made for 
the life of the grantees ; for it was conſidered to be too ſe- 
vere and rigid a conſtruction, to confine them to be made 
determinable on the death, tranflation, or promotion of the 
grantor; becauſe this would have diſcouraged men of abi- 
lity and capacity to undertake the exerciſe of them: and 
to grant ſuch offices for twenty-one years, or for any other 
term of years, would introduce many inconveniences, by 
letting in executors, ſtrangers, and other unqualified per- 
ſons; and therefore any grant of ſuch offices for years 
ſeems againſt the policy of the common law, and the be- 
nefit of the ſucceſſors, for which thoſe ſtatutes intended to E 
provide, and by conſequence will not bind them (5). — 3 | 
Bur if ſuch offices have been anciently granted to one 4 

for life, this induces no neceſſity of their being granted to 
two for their lives; and therefore ſuch a grant will not 
bind the ſucceſſor, though one of the grantees ſhould die 
in the life of the grantor, ſo that there would be but one 
life in being againſt the ſucceſſor; becauſe ſuch a grant ts 
tro was improper in its foundation. 5 

o, if an office has been uſually granted to one with an 
ancient fee, and afterwards a grant is made to another in re- 
verſion, after the death of the firſt grantee; this ſhall not 
bind the ſucceſſor ; for, if where an office has been uſually 
granted but to one, it might afterwards be granted to two, 
or in reverſion; the power might be abuſed, and grants 
made to * or for twenty * in reverſion one after 
another (c). 


c ib. (5) 10 Co. 61a. (e) 1d. ibid. 
| = 8 Bur 
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Bur if an office has in fact been uſually granted to two 


or more for their lives, or has been granted in reverſion, 
ſuch a grant will be good; and the grand criterion of the 


validity of the grant, is not the utility or neceſſity of the 


office, but the age previous to thoſe ſtatutes (a). 


IN ſome of the earlier caſes, however, the diſtinction be- 
tween biſhoprics of the o and neto foundation, introduced, 
from inadvertence, the conſideration of the neceſſity of the 


office in the caſe of the latter, and the reaſonableneſs of the 


fee attached to it. In the caſe of the biſhop of Cheſter, 


it was reſolved, ſays Lord Coke (5), © that though the 
biſhoprie was founded of late time, that 1s, in the time of 
Henry the eighth, yet a grant of offices of neceſſity to one 


in poſſeſſion with a reaſonable fee, the reaſonableneſs of 
which ſhall be decided by the court of juſtice i in which it 


| ſhall depend, is good, and an from the general r. re- 
ſtraint of the act of 1 El. c. 79. 


From an apprehenſion likewiſe, that offices were not 


within this ſtatute, the validity of a grant of a new office 


with a fee was at fir/? decided on from the ſuppyſed neceſſity 
of the office and the reaſonableneſs of the fee, even in the 


caſe of an old biſnoprie.— The biſhop of Ely, on the 2oth 
of April 1558, a few months only after the paſſing of tage 
ſtatute 1 El. c. 19, made a grant of the office of keeping his 


houſe and garden, which was never granted before, with a 
ce or ſalary of three pounds a year. This came in judg- 
ment, as it iscited in ſome of the books (c), in Hilary, the 
io El. and it was held good, becauſe the office was 
thought to be a neceſſary office, and the fee reaſonable, 
which, it was ſaid, was the proper meaſure, by which to 


judge, © whether it was an indirect alienation, under colour 


| (a) Per Lord Mansfield. 1 Bur. 227, 
{b) 10 Co. 61 b. (c) Ley 78. 
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of a new grant.” Though it was 6 ſays 


Lord Mansfield, to hold this office neceſſary, or the fee 
i reaſonable; or indeed to imagine that any office could be 
neceſſary, which never exiſted before. 


IN the caſe of the biſhop of Cheſter, a, 
it appeared, that the biſhop, after the ſtatute of the 1 El. 


| granted to George Bolton, an annuity of five marks per 
annum for his life, pro conſilio impenſo et impendendo, which 


was confirmed by the dean and chapter; that after the 
death of the biſhop, Bolton brought a writ of annuity 
againſt the ſucceſſor, and in his declaration averred, that 
the predeceſſors of the biſhop had granted reaſonable fees, 
but did not aver that this fee had been granted before; the 
opinion of the court was againſt him, and he never had 
judgment. But the reafon cf the opinion was, that 
this was a voluntary thing, and not an office” (a). _ 
Ix the 43d of Elizabeth, the true diſtinction ſeems to 
have been taken: It appeared that the archbiſhop of Can- 
terbury had granted the office of ſurveyorſhip, with the 
ancient fee, and more: it was held void on account of the 
new addition, that being an injury to the ſucceſſor (6). 
Tus next remarkable caſe on this ſubject is that of the 
biſhop of Saliſbury, which was decided in Trinity 11 of 
James the firſt, as reported (c) in Coke's reports. It 
was a writ of ſecond deliverance brought by Simon Stan- 
ton and Henry Knap againſt John Green, for taking 127 
theep at Blewbury in the county of Dorſet; the de- 
fendant avowed the taking, becauſe John, biſhop of Saliſ- 
bury, being ſeiſed in his demeſne as of fee in right of his 
biſhopric of the manor of Sherborne, 1 in the county of 
Dorſet, of which the place where, &c. was parcel, granted, 


(a) Ley 75, cited 10 Co. 61. (6) Ley 75. (c) 10 Co. 53 3. 
| . on 
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on the laſt day af September, in the 27th of Elizabeth, to 
Edward Green, and the ſaid John Green, and to each of 
them, the office of ſurveyor of all his manors in the county of 
Dor ſet and elſewhere in the kingdom of England, to be 
exerciſed by them and their deputies, for whom they 
ſhould anſwer, to have and to hold to them, for the term 
of their lives; and further, that the ſaid biſhop by the ſame 
deed granted to them a rent of twenty nobles a year iſſuing 
out of the ſaid manor of Sherborne, with a clauſe of diſtreſs; 
and that the grant was confirmed by the dean and chapter, 
on the 5th of September, in the 28 of El. in the life of the 
ſaꝛid John, biſhop of Saliſbury ; and he averred, that the 
faid office was an ancient office, and that the ſaid office, th= 
gether with the aforeſaid fee of 61. 135. 44. had been granted 
by the faid John biſhop of Saliſbury, and his prede- 
ceſſors, © to ſuch perſon or perſons as they pleaſed,” —— 
He then ſhewed the death of Edward Green, alledged that | 
he demanded the rent, and in default of payment, diſ- : 
ſtrained, In bar of this avowry the plaintiff pleaded 
| the ſtatute of 1 El. c. 19; and, © that neither the office 
aforeſaid, nor the annual rent aforeſaid, before the grant 
aforeſaid, were ever granted by the ſaid biſhop nor by any 
of his predeceſſors for any longer time than for one life, by 
which the grant aforeſaid, by the aforeſaid John, late biſhop 
of Saliſbury, by force of the act apron, 1 was void,” On 
which the avowant demurred. | | 
AFTER ſtating ſeveral eie Sin to the pleadings, the 
reporter goes at full length into the merits of the queſtion, 
the ſubſtance of which having been given on ſeveral former 
| occaſions, it is not intended to repeat here; the chief pur- 
poſe for which the caſe is here introduced, is merely to 
ſhew that the queſtion of the neceſſity of the office, or of the 
reajonable neſs of the fee, was not before the court; although 
| * 4 in 
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in the home of the argument much matter is introduced 
concerning both. By the fifth reſolution (a), in this caſe, 
it was declared, © that the grant of an ancient office to ne 


with the ancient fee, by a biſhop, ſhall not bind his ſuc- 


ceſſor, wnleſs it be confirmed by the dean and chapter, for 
that ſuch grants are not reſtrained. by the ſtatute of the 


| firſt of Elizabeth, and therefore remaining at common law, 
ou 8 to be confirmed by the dean and chapter.“ 


As this was a grant for more than one life, contrary to 
the uſage ſtated in the bar to the ene, en was 
given for the plaintiffs. | 

Tux biſhop of Chicheſter was ſeiſed in hos of a park in 


| right of his biſhopric, and had the office of park-keeper, 


which he granted by deed in the 44th of Elizabeth, to one 
Freedland for life, and alſo granted him, for the execution 
of the office, an annual rent of 31. 6s. 8d. together with a 
livery of 13s. 4d. by the year, with paſturage for two 
horſes in the park yearly, and the windfalls in the park, 
with a clauſe of diſtreſs for the rent of zl. 6s. 8d. and the 
livery of 13s. 4d. and this grant was confirmed by the 


dean and chapter: for non-payment of the rent of zl. 6s. 8d. 
| Freeland took a diſtreſs, and in avowry averred, that the 


office and fee of zl. 6s. 8d. were ancient, but made no 
averment for the reſidue, The plaintiff, the ſucceeding 
biſhop, in bar of the avowry, confeſſed the grant, but 
pleaded the ſtatute of 1 El. c. 19, and averred that the paſ- 
turage was never granted before, and entitled himſelf as 
ſucceſſor to the grantor—to which the defendant demurred 
—and it ſcemed to be agreed by all the judges, that if the | 
new additional fees had been in another clauſe diſtinct 
from the grant of the office and the fee zl. 6s. 8d. or had 
been granted for another conſideration z or if the biſhop 


a) Id. 62 
e had 
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had granted the office and zl. 6s. 8d. for him and his ſuc- 
ceſſors, and had granted the paſturage and other additional 
fees during his own life only; the grant, in either of theſe 
| caſes, would have been good for the ancient office and fee, 
but not for the additional fees: they agreed too, that if the | 
grant of the office had been with a fee of 51. where the 
ancient fee was but five merks; there the grant being in- 
tire would have been void in the whole againſt the ſuc- 
ceſſor.— But the court was divided on the point whether 
theſe clauſes were two diſtinct grants or only made one 
intire grant; two judges held that they were ſeveral and 
_ diſtinct, and two that they were intire and depending on 

each other, and therefore void in the whole againſt the 
ſucceſſor (a). 

In replevin, the defendant avowed on a grant made 
to him by a dean and chapter of the office of caterſhip of 
the church for life, with an annuity of 61. per annum, for 
exerciſing the office, and a clauſe of diſtreſs ; and averred 
that it was an ancient office pertaining to the dean and 
chapter, but did not aver that the annuity was an ancient 
annuity : the plaintiff in bar of the the avowry pleaded the 
13 El. c. 10, and ſhewed the death of the dean grantor, and 
the election of another; and on demurrer the grant was 
adjudged to be void (5). | 

In an action on the caſo for diſturbing the plaintiff 3 in 
the exerciſe of the office of regiſter to the biſhop of 
Rocheſter, it was alledged that the office was an ancient 
office, and grantable as well in reverſion as in poſſeſſion ; 
and that in the year 1622 it was granted to the plaintiff by 
the then biſhop of Cheſter, to be held after the death or 
ſurrender of J. S. who held it for life, t to be exerciſed by 


(a) Gee Biſhop of Chicheſter v. Freedland, Cro. Car 47. 


09 Humphrey v. Parſel, Brownl. 182. 
himſelf 
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himſelf or his ſufficient deputy ; on not guilty pleaded, a 
trial at bar was had, and the plaintiff, to prove that it was 
an ancient office, and grantable in reverſion, ſhewed a grant 
of the fourth of Edward the ſixth to one Robinſon, in re- 
verſion-after the death of Buſhfield and Buſhfield, which 
was confirmed by the dean and chapter, and was ſubſiſting 
in the firſt of Elizabeth; and that in the ſeventh of Eliza- 
' beth he ſurrendered and took a new grant to him and 
another. It was held by all the court that this was good 
evidence to ſhew that the office was anciently grantable in 
reverſion, but that as it was matter of fact, it was to be left 
to the jury; but they conceived, that if it had not been 
uſually and anciently granted in reverſion, yet being grant- 
ed before the ſtatute of the firſt of Elizabeth, and ſubſiſting 
at the time of that ſtatute, and having been confirmed by 
the dean and chapter, it was a good grant: and the court 

faid the jury might find the matter ſpecially if they would, 
but they gave a general verdict for the plaintiff (a). About 
ſix years after this (b), the ſame plaintiff brought another 
action on the caſe for diſturbing him in the execution of the 
ſame office, in which, on a plea of not guilty, a ſpecial ver- 
dict was found, to this effect. That from time imme- 
| morial, the biſhop of Rocheſter for the time being had uſed 
to grant the office of the regiſter for all cauſes within the 
dioceſe of Rocheſter, as well in reverſion as in poſſeſſion, 
for life, to be held and exerciſed when the office came in 
poſſeſſion, by the grantee or his ſufficient deputy. Ae: 
ſtatute of the firſt of Elizabeth was found, and the facts 
- with reſpect to the grant to the plaintiff to the ſame pur- 
poſe as had been ſhewn in evidence on the trial in the 
former caſe, except that there was ſome variation in the 


(a) Young v. Stowel, Cro. Car. Key 8. Car. 
(5) Te” e 14 Car. Cro. Car. 455. | 
dates. 
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| apes ole was further found that the plaintiff, at the time 
of the grant, was an infant of the age of eleven years and 
ſix weeks, and not more; but that he attained his full age 
in the life-time ©” the biſhop and of the tenant for lite ; 
and that the defendant diſturbed him in tae exerciſe of his” 
office. 
HRE two queſtions were made. 1. Whether this 
grant to an infant, 1% be exerciſed by himſelf, or his deputy, in 
reverſion after the death of the tenant for life, was good 
ornot; and, 2. Whether an office for life, uſually granted 
in poſſeſſion or rever/ion, being granted in reverſion, and 
confirmed by the dean and chapter, Was good to bind = 
ſucceſſors. | | 
As to the firſt, the court held that the infancy at the 
time of the grant, was no cauſe to avoid it; becauſe at the 
time it fell into poſſeſſion, he was of ſufficient age to exe- 
cute the office, and that, if it had become vacant during 
bis minority, yet the grant would have been good, becauſe | 
it was to be exerciſed by himſelf or his ſu efficient apa, and 
was a mini/terial not a judicial office (a). | 
As to the ſecond point, they held that the office being 
found to have been uſually granted in poſſeſſion for life, or 
in reverſion for life, every biſhop for his time might grant 
| the office, becauſe it was a neceſſary office, and ought always 
to be full ; fo that when one died, there might always be ano- 
ther officer immediately to execute the office for the bene- 
fit of the King's ſubjects; and that when it had been uſually 
granted for life in reverſion, there was not any prejudice to 
the ſucceſſor, becauſe no matter of profit was taken from 
him, and he had an officer who was neceſſary, and that this 
was well warranted by the caſe of the e of Saliſbury. 


(a) Vid. the e where an 5 of Co. Lit. 3 b. is examined. 
Is 
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Ix an action on the caſe for diſturbing the plaintif in the 
exerciſe of the office of commiſſary of the biſhop of Lin- 
| coln, and of official to the archdeacon of Leiceſter, on 
the plea of nt guilty, it was found that theſe were ancient 
offices of judicature, always granted to one per ſon for life, 
the one by the biſhop, and the other by the archdeacon, 
till 1609, when they were granted by the biſhop and arch- 
deacon ſeverally to doctor Chippendale aud one Edward 
Clerk for their two lives; that afterwarde, in 1014, they 
were granted to Edward Clerk and Sir john Lamb, the 
ene by the biſhop and the other by the archdeacon ; 
that the biſhop's grant was confirmed by the dean and 
chapter, and the archdeacon's by the biſhop, dean and 
| chapter; and that after the death of that biſhop and that 
archdeacon, their ſucceſſors ſeverally granted both offices 
to the plaintiff, who, being diſturbed by Sir John Lamb, 
brought this action.”— The whole court held theſe offices 
to be parcel of the poſſeſſions of the biſhopric and arch- 
deaconry, and expreſsly within the word hereditaments in | 
the ſtatutes 1 El. c. 19, and 13 El. c. 10, and that there- 

fore, as they were uſually granted in poſſeſſion, the grant 

in reverſion was without warrant, and that no neceſſity 

could be urged for it; they therefore gave judgment for 
the plaintiff (a). | | 
Tk next caſe we meet with on this ſubjeQ, is that of 
Ridley and Pownell in the 27th of Charles the ſecond. It 
was an action on the calc for diſturbing the plaintiff, in his 
office of regiſter to the biſhop of Briſtol, and on the plea 
of not guilty, a ſpecial verdict was found © that Briſtol 
was a new biſhopric, founded in the time of Henry the 
eighth, and taken out of the biſhopric of Saliſbury ; that 
(a) Walker v. Sir John Lamb, Cro. Car. 258. 
Eh „5 the 
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the office was a neceſſary office, and had band granted 
ſeveral times ſince the foundation of the biſhopric, to one 
and his aſſigns for three lives; that the late biſhop had | 
granted it to Iſrael Pownell and his aligns, for the lives of 
Nathaniel, Edward, and Iſrael Pownell, of whom Edward 
was yet living; and that the preſent biſhop granted it to 
the plaintiff for life; and that both theſe grants had been 
confirmed by the dean and chapter.” + 

My Lord Hale, who, as Lord Mansfield obſerved AY 
_ diſtinguiſhed what he read, and thought and reaſoned from 
himſelf, ſaid, © that before the ſtatute of 1 El. there was 
no difference between the grant of offices of old and new 
 biſhoprics; that both the old and the new biſhops made 
their grants as owners, and not by preſcription ; and that 
if either »ſually granted for three lives, before the ſtatute, 
they might do ſo ſtill; but that in this caſe the verdict was 
defective in this, that it did not find that it was wſually ſo 
done before the ſtatute : but it had found, that it was fo 
done ſeveral times ſince the foundation of the biſhopric, 
which might have been /ince the ſtatute, and not before it.“ 
He therefore recommended to the parties to hare a venire 
de novo to aſcertain the uſage (C). 
THe caſe of Jones and Beau (c) u was an iſſue directed 
out of Chancery to try whether it had been the àſ ge in - 
the dioceſe of Landaff, previous to the ſtatute of Eliza- 


beth, to grant the office of chancellor to the biſhop to 


two: the jury, on the evidence produced to them, found 
a ſpecial verdict, which being brought before the court, 
they ſaid that nothing could ſupport this grant but uſage, 
and enough being found to induce the court to be of opinion, 
that this office was anciently granted to two before the 
ſtatute, therefore they held this grant to be good. | 


(@) + Bur, % ĩ ; Kev $390 (c) 4 Mod. 16. 
e ait 


Lg 
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THE laſt caſe I ſhall mention on this ſubject, is that of 
Sir John Trelawney againſt the biſhop of Wincheſter (a), - 


which was an action of debt for 6001. for five years falary 


of the offices of chief ſteward to the biſhopric, and all its 
calt$, lordſhips, manors, &c. and conductor of the men 


and tenants of the biſhop, with a falary of 1o0l. per an- 
num; and of maſter, keeper, or preſerver of the wild 


beaſts in all the foreſts, parks, chaſes, and warrens belong- 


ing to the biſhop, and chief governor of all birds, fiſh, and 
| beaſts of warren, commonly called chief parker, with a 


falary of 20l. per annum; which offices and ſalaries were 


granted to the plaintiff by Sir Jonathan Trelawney, baro- 


net, late biſhop of Wincheſter, by letters patent, with 


a clauſe of diſtreſs in caſe of non-payment. 
THe biſhop pleaded the ſtatute of 1 El. c. 19, and alſo 


e that the offices aforeſaid, were not ancient offices of the 


biſhopric, nor were uſally granted for life; that the ſaid 
fees were not the agi tees; that the ſaid offices were 


- uſeleſs and merely nominal, and no duty or ſervice to be 


done for or in reſpect of them; and that the grants were 
grants of hereditaments parcel or the pollctions of the 


biſhopric. 


THE plaintiff replied that they were ancient offices; 
and the fees the ancient fees; and that they had been uſually - 


granted for life, without this, that they were uſevets. and 


merely nominal. 


THe biſhop rejoined, that the offices 4 were uſcleſs and 
merely nominal; and without any duty or ſervice to be 
done for or in reſpect of them, in manner and form afore- 
faid ; and on this iſſue was joined. 

A SPECIAL verdict was found to this effect, That the 
offices of chiet ſteward, and of conductor of the men and 


(a) 1 Bur. 219. „ 
| _ tenants 
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te nants of the biſhopric, were ancient offices of the biſhops, 
and had been anciently and uſually granted for life, with 
an annuity, and that the annuity of fool. was the ancient 
fee; that they were granted to the plaintiff by Jonathan 
late biſhop of Wincheſter, on the 4th of July, in the ioth 
of Queen Anne, and that the grant was approved and con- 
- firmed by the dean and chapter, —That theſe offices, at the 
time of making the act of 1 El. c. 19, and then, were 
merely nominal, and that no duty, attendance, or ſervice - 
was to be done for or in reipect of them: in manner and 
form as the biſhop had alledged.” : 

As to the other office, it was found, that it was not an 
ancient office ; and that the biſhop for the time being had 
not anciently and uſually granted it, nor the annuity for 
the life of the grantee; and that this oifce allo was merely 
nominal. | | 
FRE only queſtion on this ſpecial verdith was, whether 
Sir John Trelawney was entitled to hold the two firſt 
mentioned offices, and to recover the arrears due on them, 
againſt the preſent biſhop; for as to the laſt-office, that 
of chief parker, the facts found by the ſpecial verdict 
made an end of any queſtion concerning it, and the point © 
was given up. „ 

Lok p Mansfield, in PE THEN. the opinion of the court, 
after commenting on the terms of the 1 El. c. 19, and 
ſeveral of the caſes that had occurred ſoon after the making 
of it, proceeded to obſerve, that the legiſlature, in the firſt 
year of the reign of James the firſt, had this act and the 
ſubject of it under conſideration. The firſt of James the 
firſt, c. z, he obſerved, extends to the King, that reſtraint 
Which the firit of Elizabeth laid upon grants made by 2 
biſhop to a ſubje?. But though queſtions had ariſen on 
grants of offices; though in fact during the whoie long 
reigt 
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reign of Queen Elizabeth, the biſhops had re-granted 


their ancient offices as they fell in; yet the legiſlature did 
not interpoſe; and therefore muſt have meant that this 

power ſhould continue. T hey were ſatisfied with the diſ. 
tinction taken in the caſe of the archbiſhop of Canterbury 


in the 43d of Elizabeth, I hat no new ne ſhould be 


brought upon the ſee.” 


FROM the 10th of Elizabeth, the time of the biſhop of 
Ely's caſe, to that day, no grant of a zew office with a 
new fee, had ever been held to be good. Such a grant was 


within the meaning of 1 El. by conſtruction, becauſe it is 


a colourable alienation; and under that pretext the whole 


ſtatute might be evaded. 


From the firſt of Elizabeth to that . there had heen 


no caſe, where the re- grant of an office in being before the 


1 El. in the zſual manner, with the ancient fee, had been 
adjudged to be within the reſtraint of that ſtatute. 
Ix theſe grants were not within the ſtatute, but ſtood as 


they did at common law, the utility or neceſſity of them 
could never be material, A biſhop, at common law, with 


the confirmation of his dean and chapter, might bind his 


ſucceſſors by grants from which they could have no 


benefit. 
THERE was no caſe 6805 the roth El. that had judicially | 


turned upon the utility or neceſſi My of the office; the only | 
queſtion had been, „whether _ grant was 2 88 to 


the »ſage before the 1 El. c. 19.“ 
The biſhop of Saliſbury” 8 caſe, he obſerved, came be- 


fore the court on a demurrer. It was not alledged in the 


pleadings of either ſide, that the office was, or was not, 


: neceſſary the plea in bar to the avowry was ſingly, that 
the office never was granted before, beyond one life 
If the Goring] 1 in the fifth reſolution was true, the utility or 


ne ejity 
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neceſſity of the office was not at all material : for by the 
common law, the utility or - neceſſity of an office was 77 
requiſite towards rendering the biſhop's grant of it, con- 
firmed by his dean and chapter, good and valid, 

Tur biſhop of Chicheſter's caſe too, came before the 
court on a demurrer.—There was no allegation in the 
pleadings of either ſide as to the office being neceſſary or 
not; the queſtion turned ſolely on the dien of a new 
„ | Ea 6 | 
IE caſe of the regiſter of Rocheſter (a), came before 
the court on a ſpecial verdict, There was not a word as 
io the office or reverſionary grant of it being nzcef/ary; but 
it was found to have been uſually granted in reverſion; and 
therefore the court adjudged ſuch a grant in reverſion to be 
good againſt the ſucceſſor. 5 | | 
Tuvus ſtood the conſtruction of this |: atute, on the rea- 
ſon and words of the law, the practice and the judicial de- 
terminations. But it happened that beſide the real grounds 
of the judgment, in the biſhop of Saliſbury's cafe, they 
echoed the reaſoning of the biſhop of Ely's, without d:/- 
tinguiſhing the eſſential difference between the two caſes; 
and laboured to prove, © that the office was nece//ary.”? 

UxpER the great authority of the reporter, the ſame 
reaſoning had been repeated in the ſubſequent caſes: and 
waere the grant was good, becauſe it was warranted by the 
uſage before the 1 El. they had, ex abundanti, laboured to 
ſhew, that the office was nece//ary, by arguments fo incon- 
clulive, and fo contradictory, that one was ſorry to read or 
repeat them. It is neceſſary to grant for one life, but 
not neceſſary to grant for two, or in reverſion,” and then, 
"Its necellary to grant in reverſion, that when the firit 


(za) Here is meant the ſecond caſe, Young v. Fowler, Cro. Car. 
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life drops, there may be another immediately to fill the 
office.” Whereas, in real tru. ", iew of theſe patent 


offices, except the judicial, are ſeſul, or neceſſary in cy 


ſenſe; fewer are neceſſary, or even expedient, to continue 
beyond the biſhop's owr time; none neceſſary, by any 


colour of argument, to be granted in rever..on, or for 


more than one life. But if they exiſted before the 1 El. 
they are not within the ſtatute, they are governed by the 
common law ; and therefore grants of them bind the ſuc- 
ceſſors, how uſeleſs ſoever they may happen to be. 


In the caſe of Ridley and Pownell, the ſpecial verdict 


had found the office to be a neceſſary one, which was the 
firſt inſtance where it appeared judicially to the court that 
the office was nece//ary,—Þut by the opinion of my Lord 
Hale, finding it to be neceſſary, was totally immateral. 
Wir reſpect to the caſe of Jones and Beau, he obſerved, 
cc that no man alive would ſay, that it was necetlary that the 
office of a biſhop's chancellor ſhould be +: anted to 8.“ 
THz office in queſtion, he ſaid, was found, © never to 
have been more uſeful or neceſſary than it was at the time 
of the verdict; and yet all the biſhops of Wincheſter from 
the 1 El. had thought the grants of it valid; and every 
ſucceeding biſhop had ſubmitted to the grant made by his 
prevecefior : and the greateſt men of the kingdom, or the 
neareſt relations to the biſhops, had ſucceflively held the 
office. The preſent biſhop had thought this grant good 
for eleven years; but had conceived a doubt, from the 
miſapplication and repetition of inconcluſive and contr- 
dictory arguments about the office being nece//ary, which 
are to be found in the reports of the cafes before the 27:1 
of Charles the ſecond. | | 
Tnz court was unanimouſly of opinion, that an 


and fre, which exiſted fore the firſt of Elizabeth, w.. 
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not within the ſtatute; but might be granted fince pre- 
ciſely in the ſame manner in which it was granted before. 
IN order to prove the uſage previous to the making of 
the ſtatutes, it is not abſolutely neceſſary that direct evi- 
| dence of its exiſtence before that time ſhould be produced . 
it is ſufficient to produce ſuch evidence of uſage iubſequent 
to the ſtatutes as to raiſe a legal preſumption that it exited 
before. | 
I the caſe of 13 and Be au, before mentioned (a), 
the plaintiff produced four grants of the office to two 
perſons, of which three were made in the time of one 
biſhop ; the laſt was made in the year 1620, and the 
earlieſt was fifty years after the firſt of Eliz. it appeared 
likewiſe, that ſubſequent to the year 1620 no ſuch grant 
had been made till 1672, when the one in queſtion was 
made; an objection being taken to this evidence, Juſtice 
Dolben ſaid, he recollected, that in the caſe of the regiſter 
of Briſtol (5), Lord Hale was of opinion, that if it could 
be ſhewn that ſuch grants were made ſome time after 
1 Eliz, it would be an evidence that ſuch were alſo made 
before the ſtatute. The jury found a ſpecial verdict, and 
the court thought there was enough to induce them to be of 
opinion that the office was s uſually granted to two before 


1 


the : {katute. 


WukRE the ſucceſſion, in the caſe of a charitable cor- 
poration, is veſted in truſtces, theſe, of courſe, have no in- 
tereſt, but are only employed as inſtruments to eFcCtuate 
te purpoſes of the inſtitution; in ſuch a cafe, it, at the 


7 . : a 7 8 
(a) Vid, ante, pige 173, 178. (4) Vid. ante, page 173 
| undi 
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foundation, the annual income of the TE appointed for 


the maintenance of the objects of the founder's bounty 
amount to a certain ſum, and be diſtributed in a certain 
proportion by him, and if afterwards the revenues increaſe 


by a rife in the rents of land, the increaſe ſhall be em- 
ployed in making a proportionable increaſe in the allowance 


to the objects of the charity (a). 


THE capacity of a corporation, and of the members 
of which it is compoſed, as individuals, is totally diſ- 
tinct (5) ; the corporation at large may therefore grant 
to any individual member: thus the dean and chap- 
ter may preſent any of the prebendaries to a living, or 
make a leaſe to him of the chapter lands; and a mayor and 


commonalty may make a grant to any ordinary member 


of the corporation. But the head of a corporation differs 


in this reſpect from any other member: a leaſe cannot be 


made by the chapter without the concurrence of the dean; 


therefore the chapter cannot by themſelves make a leaſe 


to the dean, and he cannot take it as from dean and chap- 
ter, becauſe, being an integral part of the corporation, he 
would in ſuch a caſe be both leſſor and leſſee; neither can 
they preſent the dean ; nor can the mayor and commonalty 
grant to the mayor : becauſe the corporation is complete 
| without any particular individual member, and his con- 
Currence is not neceſſary to any act of the corporation; 


(a) Vid. the caſe of Thetford School, 8 Co. 130. Att. Gen. 
v. Johnſon, Ambler, 190. Att. Gen. v. Sparks, Id. 201, 
(9) Vid. 8 H. 6, Ty 14. Bro. Corpor. 24, 19 H. 6, 64. Bro. 


Vor, 7. 
but 
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but it is not complete without the head (a). But if a 


Jeaſe for years be made to A. one of the commonalty of 


London, and after wards he become mayor, this leaſe is 
not extinct; and fo it is of a dean and chapter; for the 


member of the corporation in this caſe does not make the 


body corporate, nor, at the time of the leaſe made, was 
he head of the corporation (5). | 


IF a corporation conſiſt of two bailiffs and burgelies, 


one of the bailiffs and burgeſſes cannot make a leaſe of the 


corporation lands in their politic capacity to the other 


bailiff in his natural capacity: for the bailifis are. an in- 
tegral part of the corporation, and they both make but one 
officer; and therefore where one is ſevered in any corpo- 
rate act, that act becomes void; for if one bailiff could do 
a corporate act ſeparately, this inconvenience would fol- 
low; they might act directly contrary to one another: 
the meaning and intent of the charter in making two 
bailiſfs was, that they ſhould be both preſent, and concur 


in every corporate act; one, therefore, with the burgeſſes, 
cannot make a leaſe to any one, much leſs to the other; 
and if both concur, the one to whom the leaſe is made 


will be both leſſor and leſſee (c). 


I $. be dean of P. land, it is ſaid, may be given to 


him by the name of dean and his ſucceſſors, and J. S. 


clerk, and his heirs; in which caſe he will take in two 
capacities, as dean and as a private man, and will be 
tenant in common with himſelf (4). The ſame law will 


(a) Vid. 14 Hf. 8, 2. 29 Bro. Corpor. 34. Salk. 398. 8 Mod. 
304. 2 Ld, Raym. 778. : : 

(b) Jenk. 200. 

(c) Salter, v. Groſvenor, 8 Mod. 304. Lord Har dwicke held it to 
be a good rule, that no member of the committee of city lands ſhould 
be a buyer or ſeller of them. 3 Atkyns, 483, (516). | 


(4) Vid. ante, page 72. PE | 
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hold, if rent be granted to J. S. dean, and J. S. clerk, 
who is the ſame perſon; he ſhall join with himſelf in avowry : 


fo where dean and: chapter are lords of a fee, and the dean 


purchaſes the tenancy to him and his heirs z it has been 


ſaid, he is tenant to himſelf and chapter; and he and his 


chapter ſhall make avowry on himſelf (a). Qu. 2 


Ir has been before (5) obſerved, that, by the general 
rule of the common law, a body corporate is capable of 
taking any grant of privileges and franchifes in the fame 
manner as private perſons; to enumerate, therefore, the 
privileges and franchiſes of- which they are capable, would : 
be to enumerate all the franchiſes and privileges known to 
the law, which is not the object of the preſent work. 


Dx all privileges and franchiſes belonging to corpora- | 
tions, the zz2heritance is in the body collectively taken, 


though every individual member is particularly intereſted 


in them (c). Of ſome the exerciſe and enjoyment can be 
only by the cor poration at large; of others, the exereiſe 
and cujoyment may be by the particular members. Of 
the former kind, are the privilege of holding courts, the 
franchiſe of a market, the privilege which ſome cities and 
towns enjoy of being counties of themſelves, and cx- 
mpted from the general juriſdiction of the ſheriff of the 
county in which they are, and many others; of the latte. 
kind the following are examples. | | | 
Ie a grant be made to the mayor and commonalty of 
ity, that che Citizens ſhall not be compelled to ſerve on 
juries ont of the city, cach individual citizen ſhall take ad- 
(9 14 IH, 8, 2, 29. Bro. Corpor. 34. (6) Vid. page 74. 
479 Mid. 1 San; % + Lab; Raym. 951 | 
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vantage of this grant, waen he comes to the book to be 
ſworn (a); and it is faid, that this is ne only way in which 


advantage hall be taken of the privilege, and that a return 


of the charter made by the ſheriff to the venire facias, will 
not be allowed (Y). But if any of the citizens thould, 

notwithſtanding fuch a grant, permit himſelf to be 8 
nelled out of the city, without inſiſting on his privilege, 
this ſhall not preclude the citizens from taking advantage 


ol it at another time (c). 


So, where the King granted to the mayor and common- 
_ alty of the city of London, that no priſage ſhould be paid 
of the wines of the citizens and freemen of London, it 
was reſolved, that though the grant was to the cor oration, 
yet it ſhould not enure to the body politic of the city; but 
to the particular perſons of the corporation who ſhould 
individually aſſert their claim to the exemption (d). 

BuT this privilege ſhall extend only to thoſe goods of 
which the citizen is ſole owner, and not to thoſe of which 
he !s owner jointly or in common with another who is not 
a citizen, and therefore, for all goods of which he is 
owner jointly or in common, priſage ſhall be paid: ſo, he 
who would claim the benefit of ſuch a charter, muſt be the 
intire owner, and therefore a citizen, who has the goods 
as a pledge, ill not have the benefit of it, becauſe he has 
only a ſpec. a! roperty: ſo, he muſt have the real and true 
property in the goods; and therefore if a ſtranger import 
goods and ſell them to a citizen, with an intent to have 
tacm reſold to himſelf after they are unloaded, he muſt 


(a) 21 Ed. 45 ce, 56. Bro. Corpor. 65. 


(b) Vid. 1 Keb. 840. (c) 21 Ed. 4, ubi ſup. 
(4) Vid. Waller v. Hanger, Mo. 832, $33, cited 2 Ld. Raym. 
952. 
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| pay the duty : fo, if a citizen be disfranchiſed before the 
goods be unloaded, he mult pay the duty ; fo, if he fell. 
them to another before they are unloaded: ſo the citizen 
who would claim the privilege muſt be commorant in the 
city, and not elſewhere. | 
Bur if the citizen who is the real. owner of the goods 
die before the arrival of them at the port, which is the 
period when the duty accrues, yet the exemption continues, 
becauſe it is a privilege for the diſcharge of his debts, and 
for his will ; the executor or adminiſtrator has no property 
in them for his own benefit merely in that character, nor 
can they be affected by any act of his (a). 
VWIIERE a corporation claims common by preſcription 
for all the freemen, each particular freeman ſhall enjoy the | 
truit and benefit of it, though the inheritance be in the 
body politic, and may put his cattle in the common; and 
on an action of treſpaſs being brought againſt him, may 
juſtify under the preſcriptive right of the corporation (b). 
| IF a grant be made to the mayor and commonalty of a 
city, that the citizens ſhall be quit of toll, or other ſimilar 
duties, every citizen individually ſhall take advantage of 
the grant, and aſſert his right to the exemption by 
action (c). | | 
TRE . obſervation is applied by Lord . J. Holt to 
the right of electing members of parliament granted to a 
corporation; © the inheritance of this right of election it- 
ſelf is in the whole body politic, but the exerciſe and en- 
joyment of it is in the particular members,” to whom by 
the proviſions of the charter it is committed, and any one 
(a) 1 Rol. Rep. 142, 148. 3 Bulſtr. 1, 26. | 
(5) Mellor, v. Spateman, 1 Saund. 444, cited 2 Ld. Raym. 953. 
(c) Vid. mayor, &c. of Lynn, v. mayor, &c, of London, 4 Term 
Rep. 130, et ſeg. 
intitled 
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intitled to a vote, may maintain an action 1 the pre- 
ding officer for en his vote (a). 


HavixG conſidered the capacity of corporations with 
reſpect to their property and privileges, it follows naturally 
that we ſhould ſay ſomething with reſpect to their capacity 
of ſuing and being ſued. This part of the ſubject reſolves 
itſelf.into two queſtions. t. What actions they can bring? 
and, 2. What actions may be brought againſt them? To 
both which one general anſwer may be given, that they 
may maintain all ſuch actions as are neceſſary to aſſert 
their rights when invaded, or to give them a recompence 
for any injury that can be done to them ; and that all ſuch 
actions may be maintained again/? them, as are neceſlary 
to enforce the claims of others in opp2/tion to them. 

ALL corporations aggregate, having the fee ſimple of 
their poſſeſſions, may maintain. a writ of right, as any 

tenant in fee ſimple may (b), and fo may thoſe ſole cor- 
| porations who have the fee ſimple abſolute in their poſſeſ- 
ſions 3 a biſhop for the poſſeſſions of his biſhopric; a dean 
or maſter of an hoſpital, for thoſe poſſeſſions which they 
hold diſtinct from the chapter or the hoſpital reſpectively z . 
and ſo might an abbot or prior for the poſſeſſions of their 
monaſtries. But thoſe ſole corporations which have not 
the fee ſimple in them, as a parſon, vicar, prebendary, and 
in ancient times a chauntry prieſt, cannot maintain a writ 
of right, but the higheſt writ which they can have is a 


(a) Vid. Aſhby, v. White, etal. 2 Ld. Raym. 938, 951. Salk. 79. 
1 Vid. caſe of All Souls college, Cro. El. 232. Co. Lit. 341 b. 
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juris utrum (a), whicheis a writ in the form of an aſſize, 
but determines both the right and the poſleſſion (5). It lay, 
and ſtill lies, though obſolete, where lands or tænements 
were alienated by the predeceſſor, or where a recovery 
had been had againſt the predeceſſor by default or by ſurren- 
der, or where the predeceilor had not pleaded or praved in 
aid of the patron and ordinary. But if he had prayed in 
aid of the patron and ordinary, and they had juined in aid, 


and rendered the land or confeſled the action, chen the ſuc- 


ceſſor could not have this writ againſt the recovere 

IF a parſon had been diſſeiſed of lands and tenements, 
parcel of his rectory, and died; or if, after the death of a 
parſon, a man had intruded into ſuch lands and tenements, 
the ſucceſſor ſhould have had this writ (c). 

As theſe corporations which had not the fee Cake abſo- 
lutely in them, could not have a writ of right properly ſo 
called, fo neither could they have a writ of cu/loms and ſer- 
vices, ne injuſte vexes, rationabilibus diviſis, quo jure, or 
fuch other writs as were grounded on the mere right (4). 

Bur they might have a writ of waſte, a writ of entry 


ad communem legem, a writ de conſimili caſu, ad terminum 


qui præteriit, or a g, permittat, a Writ contra Harman: col- 


(a) Rex vice comiti ſalutem. Si A. perſona eccleſiæ de E. fecerit 


te ſecurum, &c. tunc ſummoneas, &c. 12 liberos, &c. de vicincto 


de E. quod ſint coram juſtitiariis noſtris ad primam aſſiſam, &c. 
vel coram juſtitiariis noſtris tali die, parati ſacramento recognoſcere, 
utrum meſſuagium cum pertinentiis in E. ſir libera tleemoſyna perti- 
nens ad eccleſiam ipfius A. de E. an laicum feodum S. et interim mc\- 


ſuagium illud videant et nomina corum imbreviari facias. Et ſummo— 


neas per bonds ſummonitores, prædictum S. qu meſſuagium illud tenct, 
quod tunc ſit ibi ad audiendum illam recognitiunem. Et habeas, &c. 


ſumm', &c. et hoc breve. Teſte, &c. Reg. Brew. Or. 32 b. 


(b) Vid. Reeves's Hiſtory of Engliſh Law, vol. 1. 366, 368. 
(c) F. N. B. 49. A. (4) F. N. B. 49. L. 65 Lit. 347. b. 2 
lat 3817011; = 
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titionis, or contra formam feoffamenti, a writ of meſne, and 
ſuch other po/e/ſary writs as were applicable to their caſe (a). 

Ir a dean and chapter had been dilleiſed, and afterwards 
the dean had died, the ſucceeding dean and the chapter 
might have had an aſſize of novel diſſeiſin, becauſe, though 
the dean diſſeiſed was dead, the chapter remained, which 
Was compoſed of perſons capable. —But it was otherwiſe 
of an abbot and convent, becauſe, if the abbot died, there 
remained no perions capable, and therefore the ſucceeding 
abbot muſt have had recourſe to his writ oi entry in le 

gitbus (6). | | 

THe modern method of trying the title of land ks 
eje-tment, extends to corporations of every kind, whether 
in the character of plaintiffs or defendants (c). 

Ik a treſpaſs be committed on che lands or poſſeſſions of 
a corporation, they may have an action of treſpaſs as $ well 
as a private perfon ( a). | 

So, they may maintain an action of treſpaſs on the caſe 
for a diſturbance in holding their leet, or taking the pro- 
fits of liberties granted to the corporation. (e). 

A GREAT part of the revenues of corporations conſiſts 
of certain duties leviable within the limits of their juriſ- 
dictions, and if payment of any of them be refuſed, they 
may recover them by action of debt ( FÞ or indebitatus 
@/ſumpſit.. | 

AN indebitatus aſſumpſit was brought for the 3 „ 
ſcavage, in which the declaration was on the cuſtom or 


(a) 1d. ibid. (5) 1 Ed. 5, 5.4. Bro. Corpor. 86. 
(c) For ſome examples vid. 1 Anderl, 202, 243, Rector of Che- 
dington's caſe, 1 Co. 183. | | : 
(4) 21 Ed. 4, 75. 1 Ed. 5, 3. He 7, 9. 
10 45 Ed. 3, 2. b. 18 H. C, 11. cited Com. Dig. Franchiſes, F. 19. 
() Hardres, 486, | | | 5 N 
| London, 
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"2 te that every one who expoſed ein goods to 
ſale, which had been entered in the cuſtom-houſe, ſhould 
pay fo much for ſhewing them :” after verdict, it was 
alledged in arreſt of judgment, that no a//ump/it lay for 
ſuch a duty, becauſe to maintain aſſumpſit there ought to 
be a contract expreſs or implied; and it was further ſaid, 
that as the cuſtoms of the city were confirmed by parlia- 
ment, this was a duty by record: but the objection was 
not allowed, becauſe there were a multitude of oma 
in {tmilar caſes (a). | 

Fo ſuch duties they _ likewiſe authoriſe their officer | 
to diſtrain. | 

AN action of trover was 1 againſt the defendant for 5 
an anchor, ſails, and cables - on the plea of not guilty, aſpecial 
verdict was found to this effect; © that the town of New- 
caſtle upon Tyne was, time out of mind, an ancient town 
in which there was an ancient port; that the mayor and 
burgeſſes had, time out of mind, been uſed to cleanſe and 
maintain the faid port for the ſafe navigation of ſhips, and 
for the benefit of exportation, in conſideration of which they 
had uſed to have a toll of 5d. per chaldron for all coals 
exported; that for default of payment, they had uſed, by 


their water-bailiff for the time being, to diſtrain whatever 


goods of the exporter, who refuſed to pay the toll, were 
diſtrainable by the law of England ; that the defendant 
was water-bailiff, conſtituted by the mayor and burgeſſes 
in duc form; that the plaintiff loaded fo many chaldrons 


(a) City of London v. Goree, x Ventr. 298. Vid. the caſe of the 
mayor of Exeter v. Trimlet, 2 Wilſ. 95. The caſe of the mayor of 
Yarmouth v. Eaton, 3 Bur. 1402. Mayor of Kingſton upon Hull 
v. Horner, Cowp. 102: and Seward v. Baker, 1 Term. Rep. 616— 
all-of which ſhew that a general indebitatus aſſumpſit will lie for ſuch 


dutics. | ET Ent, 
| ns | of 
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of coals, the duty of which for toll amounted to 7], and 
that on payment being refuſed, the defendant diſtrained the 
anchor, ſails, and cables, which were part of the tackle of 
the plaintiff's ſhip. 5 b 
SEVERAL objections being taken on the part of the 
| plaintiff, Lord Chief Juſtice Holt ſaid, © that there was no 
"neceſſity to aver here that the port was actually in repair, 
for that the conſideration was alledged to be, that they 
had, time out of mind, been ſed to repair, which was, in 
fact, that they were ebliged to repair, and not the actual 
repairing: that the duty of 5d. per chaldron was not un- 
reaſonable, for that the court could not take notice of the 
price for which the coals were ſold ; that to ſpeak properly, 
in the way of trade, the owner of the goods was the ex- 
porter; but that as to the duties of the port, the maſter 

of the ſhip was the exporter, and ſatisfied and diſcharged 
all ſuch duties; for that it would be highly unreaſonable to 
drive the mayor and burgeſſes, or the owner of the toll, 
to ſend to ſeek the merchant; that this was the conſtant 
uſage : that it was reaſonable that ſuch duties ſhould be 
paid, for that without ports there would be no navigation, 
and that without a duty the port would not be repaired.” 
He cited the cafe of Maldon in Eſſex (a), where the cor- 
poration preſcribed, that they and all thoſe whoſe eſtate 
they had, had uſed for time immemorial to repair the port, 
in confideration of which, they had immemorially uſed to 
receive, for all lands ſold within the precincts of the bo- 
rough, a certain rate of 10d. in the pound out of the pur- 
chaſe money: he obſerved, © that this was adjudged a good 
cCuſtom, notwithſtanding an objection to the preſcription 
in a que tate, for that a man might have had the borough, 
and granted it to the corporation, and that the landholder 


(a) 3 Keb. 281, 532. 
1 reaped 
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that impriſonment (c). 


w 


reaped a beneſit by the trade coming to the town by reaſon 
of the port; that the preſent caſe was much ftroager, the 
duty being paid by the trader who reaped the benefit of the 


port more immediately; that the duty in this caſe aroſe 


out of the goods laden to be exported; ſo that, by their 
being laden the duty commenced, and the ſhip became 
chargeable, and that without doubt any cher goods of the 
perſon who ought to. pay the duty might be diſtrained as 
well as thoſe for which the duty was payable” (a). 

Ir a grant be made to the corporation of a town that 
they ſhall have the return of writs within the town, and 
that the ſherii” of the county mall not intromit, they may 


maintain an ation on the caſe againſt the ſheriff, if he 


enter and ſerve proceſs (5). 

Ir an injury be done to one of the mambers of a cor- 
poration, by which the corporation at large are put to any 
damage, the corporation may have an action on that ac- 
count. Thus where the corporation are bound to elect a 
new mayor every year, on a particular day, under the pe- 
nalty of 1ol. and the mayor be impriſoned unjuſtly, fo that 
they cannot obſerve the day by which they incur the pe- 


nalty; or if they are bound to appear annually in the ex- 


chequer under a penalty, and they cannot oblerve the day 
on account of the mayor's impriſonment, by which they 
loſe the penalty, the corporation ſhall have an action for 


— 


(a) Vinkenſterne v. Ebden. 1 Ld. Raym. 384. 1 Salk. 238. 


| 5 Mod. 356. Carth. 357. 


(5) 1Rol. Rep. 118. This was a grant to the town. of arb v by 
James the firſt, and it was objeRed that the King could not at that da Ys 
by his charter, grant retorna brevinum; but it was held that he could. 
(e) Per Brian C. J. 21 Ed. 4, 7, 12, 27, 67, Bro. Corpor. 63. 


Com. Dig. Franchiſes F. 19. 
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Tar mayor and commonalty of Lincola brought an 
action of covenant againſt the mayor, bailiffs and com- 
monalty of Derby, and counted, that the predeceſſors of the 
| defendants, by their deed, had granted to the predeceſſors 
of the plaintiffs, that the mayor and the commonalty of 
Lincoln ſhould be quit of murage, pontage, cuſtom and 
tol! within the town of Derby for all their merchandizes, 
and averred that tne officers of Derby had taken toll and 
cuſtom wrongfully of ſome burgeſſes of Lincoln, contrary 
to the covenant: the action was held to be maintainable, 
though it was objected that the corporation ought not to 
have the action, but that the action ſhould have been 
brought by the particular perſons waole goods were taken, 
againſt the particular perſons who took them (a). 
H Ap ſuch an exemption been claimed by grant from 
the King, or by preſcription, it would ſeem that the ac- 
tion could not have been maintained by the corporation at 
large, but muſt have been brought by the members particu- 
larly injured, becauſe, in fuch an exemption, it is not the 
corporation in its aggregate capacity that is particularly 
intereſted, but the ſeveral members in their individual ca- 
It is at leaſt certain, that the individuals in- 


pacities.— 
jured could have maintained the action, as 1s evident from 
the following caſe. | 1 | 1 5 
MELLOR brought an action of treſpaſs againſt Spate- 
man, in which he declared that the defendant, with force 
and arms, broke the plaintiff's cloſe at Derby, and with 
his horſes, oxen, cows, hogs, and ſheep fed, trampled down 
and conſumed the graſs there growing: the defendant, as 
to all the treſpaſs with his beaſts, except two geldings and _ 
two mares, pleaded not guilty, and as to the treſpaſs witn 
the ſaid geldings and marcs, he pleaded in bar, that the 


\ . . + ; : 
(a) 48 E. 3. 17, cited Saund. 344, and Sawver's Arg. quo. war. 33. 


place 
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place where the treſpaſs was alledged to have been com- 
mitted, was twenty acres of land in Derby aforeſaid, and 
from time immemorial had been parcel of a common field 
called Liitl:field, and that the borough of Derby was an 
ancient borough, and that the defendant at the time when, 
&c. was a burgeſs of the faid borough : he further ſaid, that 
the burgeſſes of the borough from time immemorial tilt 
the 11th day of July, in the fourteenth year of Charles 
the firſt, were a body politic and corporate by the name of 
bailiffs and burgeſſes of the borough of Derby, and that on 
that day the King by his letters patent, under the great 
ſeal, changed the name of the corporation to that of mayor 
and burgeſſes. He then laid a preſcription for common in 
the corporation in ſuch terms as theſe, that the bailiffs and 
burgeſſes from time immemorial, till the ſaid rith of July, 
and the mayor and burgeſs ever ſince had for themſelves 
and for each burgeſs of the ſaid borough, common for al! 
their commonable beaſts in the ſaid field called Littlefield, 
of which the place where the ſuppoſed treſpaſs was com- 
mitted was parcel, in the manner which he then particu- 
larly deſcribed. To this plea the plaintiff demurred, 
SAUNDERS, who was counſel for the defendant, .con- 
tended © that a corporation might preſcribe for the bene- 
fit of their particular members, as well as a natural perſon 
might preſcribe for common or other profit or eaſement: 
for himſelf and his tenants; that a corporation could take 
a grant for the benefit of the particular members, appeared 
by the caſe of Lincoln and Derby before mentioned ; and 
he argued, that if a corporation could take a grant for the 
benefit of their particular members, they might preſcrit- 
to have the ſame thing to the ſame intent, for that what- 
ever might commence by grant might be claimed by pre- 
feription;” which the court, ſays the report, did not much 
| 1 | deny; 


——— — 
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deny; . Keting C. kan particular, ſaid the plea would 
have been good had it ſtated that the cattle were levant 
and couchant within the vill, but that for want of this only, 
it was bad, becauſe there could be no ſuch thing as common 
in groſs without number, and judgment was for that reaſon 
given for the plaintiff. The defendant's council adviſed 
him to bring a writ of error; but as the action was com- 
menced by original, and conſequently a writ of error lay 
only to parliament, and not in the exchequer chamber, no- 
ching further was done (a). | | 

THe reaſoning of Saunders would, perhaps, 109 been 
more correct had it been expreſſed thus, © that as a corpo- 
ration can take a grant for the benefit of the particular 
: members, of which each particular member might avail 

| himſelf i in pleading, ſo each particular member might pre- 
ſcribe in right of the corporation, for a thing which they 
claimed by preſcription for the benefit of the particular 
| members ;” at leaſt the reaſoning ſo expreſſed would have 

been more applicable to the caſe in queſtion, becauſe there, 
| the preſcription was not by the corporation for the benefit 
of the particular members, but by a particular member in 
right of the corporation. 

THis is indeed the caſe of preſcription by a particular 
member in a plea, but I conceive that had the plaintiff in 
the preſent caſe, inſtead of bringing an action of treſpaſs 
againft the defendant, diſtrained the defendant's cattle, 
the defendant might have enforced. his title to the com- 
mon in the character of plaintiff. 

THE queſtion whether the corporation at large can 
maintain an action for the infringement of a privilege 
claimed by an individual, as member of the corporation, in 
confequenee of a grant from the King to the corporation for 
the benefit of its members, was agitated 1 in the late caſe of the 
corporation of London againſt the corporation of Lyr.n ( £2 
) 1 Saund, 545. 8 (*) H. Blackſtone's Reports, C. B. 206, 

e () 1 419 
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the borough of Lenne Regis, commonly called King's 


ment of all tolls and port duties tnroughout England, except 


time, &c. have been uſed and accuſtomed to have and enjoy a certain 
ſaid city, and all their goods, ſhould be quit and free of and from al 


toll and paſſage, and laſtage“, and other cuſtoms, throughout the whole 
kingdom of England, and the ports of the ſeas (except only our due 


thereof, and do many ways unjuſtly diſquiet them on that occaſion, te 
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Tris was an action on a writ de efſendo 8 de 


| theolonio, brought by the mayor, commonalty and citizens 


of the city of London againit the mayor and burgeſſes of 


Lynn, in the county of Norfolk, to eſtabliſh a claim of the 
freemen of the city of London to be exempt from the pay- 


the priſage of wine, in whatever place they reſide, and 
though oy have obtained their freedom by ee (a). 
IEE 


(a) As this was a very unuſual proceeding, we ſhall give the writ, 


the declaration and the pleas, at full length—The writ was thus: 


George the third, &c. To the mayor and burgeſſes of the borough 
of Lenne Regis, commonly called King's Lynn, in the county of Nor. 
folk, greeting. Whereas our city of London is, and, from time whercof 
the memory of man is not to the contrary, hath been an ancient city; 
and the citizens of the ſaid city, during all the time aforeſaid, have been 


a body corporate and politic in deed, fact and name, by divers name: 


of incorporation; and for divers, viz. fifty years laſt paſt, have been 3 
body politic and corporate, by the name of the mayor, and common- 

alty, and citizens of the city of London : and whereas alſo, amongſt 
other the liberties, free cuſtoms and privileges, from time immemoriil 
uſed and enjoyed by the ſaid citizens, they the ſaid citizens, from 


ancient liberty and privilege; that is to ſay, that the citizens of thi 


and ancient cuſtom and priſes of wines); all which ſaid liberties and yr 
vileges have been confirmed by divers charters of our progenitors, an! 
alſo by divers acts of parliament : nevertheleſs you require the /azd c::;- 
Zens, as it is ſaid, to yield toll, paſſage, laſtage, and other cuſtoms to 
you, of their goods and things within the taid borough and the pc! 


the 


* Laſlage was a duty of one penny for every quarter of corn, i. © 


' #$£n=pence tor every laſt, exported-from Lynn. 


| 
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Tas writ was an original iſſuing out of chancery, 


28 all writs of that nature are, without requiring a re- 


turn 


the great damage of the ſaid ciligens, as we have received information from 
their complaints: We, willing that no injury ſhould be done to the ſaid ci- 
tizens, command you, that if it be ſo, then, deſiſting for the time to come 
from bringing ſuch diſquietudes on the ſad citizens, you permit 
them to be quit of yielding ſuch toll, paſſage, laſtage, and other 


cuſtoms as aforeſaid, to you, of their goods and things in the ſaid 
| borough and the port thereof. Witneſs ourſelf at W ee the 19th 
day of July, in the 27th year of our reign.” 


THE alias was in the ſame terms as the original writ, except that 
after the words, © We willing, &c. command you,” were added, “ ag 
formerly we commanded you” &c. © or ſignity to us the cauſe, where- 
fore you would not, or could not execute our command, formerly 
direted to you therein. Witneſs 2 at W elminker, the 23d day 
of July, in the 27th year of our reign.” | 

Tux pluries was alſo in the ſame terms as the or zonal; except that 
alter the words „command you,” were added “ as we have often 
commanded you, &c. © or ſignify to us the cauſe, wherefore you 
would not, or could not execute our command, tormerly directed to 
you therein, and you ſlighting our ſaid commands, as we are informed, 
have neglected hitherto to permit the ſaid citizens to be quit of yielding 
ſuch 7oll, paſſage, laflage, and other cuſtoms as aforeſaid, to you of their 


_ £06ds and things in the ſaid borough, and the port thereof, according 


to the liberty, free cuſtom and privilege aforeſaid ; or leaſtwiſe to ſig- 
vifytous the cauſe wherefore.you would not or could not do it; in ma- 
niteſt contempt of us and of our ſaid commands, and to the great da- 
mage and grievance of them the ſaid citigens; to our great ſurprize and 
diſpleaſure: we again command you, ſtrictly enjoining, that you per- 
mi: the ſaid citizens to be quit of yielding toll, paſſage, laſlage, and 
other cuſtoms to you, of their goods and things, within the ſaid borough 
and the port thercof, according to the tenor of our ſaid commands, 
formerly directed to you therein, or that you be before our juſtices at 
Weſrminfler, on the Morrow of All Seuls, to ſhew wherefore you have 

ONiemned to execute our commands ſo often directed to you therein; 

ind have you then there this writ, Witneſs ourſelf at Weſtmiatter 
1 day of July, in the 27th year of our reign. 
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turn either there or into any other court: after reciting the 


claim of the citizens, it alleged that the mayor and bur. 
geſſes of Lynn, to whom it was directed, nevertheleſs, re- 
quired them to yield toll and the other duties, and many 

Ways 


Tur declaration was thus: Norfolk, to wit. The mayor and 
burgeſles of Lenne Regis, commonly called King's Lynn, in the county of 
Norfolk, were ſummoned to anſwer the mayor, commonalty and citizens 
of the city of London, of a plea wherefore they require the citizens of 
the ſaid city to yield toll, paſſage, and laſtage, of their goods and things, 
within the ſaid borough and the port thereof; and thereupon the ſaid 
mavor, commonalty and citizens of the ſaid city, by Rowland Lickbar- 
row, their attorney, complain, for that whereas the city of London is, 
and, from time whereof the memory of man is not to the contrary, hath 
been an ancient city; and the citizens of the ſaid city, during all the 
time aforeſaid, have been a body politic in deed, fact and name, by di- 


vers names of incorporation; and for divers, to wit, fifty years laſt 


paſt, have been a hody politic and corporate, by the game of the mayor, 
commonalty, and citizens of the city of London, And whereas alſo, 
amongſt others, the liberties, free cuſtoms, and privileges, from time 
immemorial uſed, and enjoyed by the ſaid citizens, they the ſaid Citizens, 
From time whereof the memory of man is not to the contrary, have been 
uſe and been accuſtomed to have, and enjoy, and till of right ought ti 
have and enjoy a certain ancient liberty and privilege, that is 19 ſay, 


© that the citizens of the faid city, and all their goods, ſhould be guit, and 


free of and i rom all toll, paſſage and iaſtage, anil other cufloms through 
out the whole kingdom of England, and the ports of the Lord the King, 


_ excep! only his due and ancient cuſtom, and priſes of wines; all which 


laid liberties and privileges have been confirmed by divers acts of par- 

lament: and whereas out ſaid Lord the King did, by his certain wit, | 
under his great ſeal of Engand, command the ſaid mayor and burgeſſes, 
that they ſhould permit the ſaid citizens, to be quit of yielding ſuch toll, 
paſſage, laſtage, and other cuitoms as aforeſaid, of their goods and 
things in the {11d borough, and the port thereof ; or on a certain day 
now paſt, ſignify to him cauſe, wherefore they had not executed his 
commands to them for the ſaid purpole, before then directed: yet the 
ſaid mayor and burgeſſes, not regarding the ſaid writ of our ſaid Lord 
the King, have not benified to him as by the ſaid writ was com: 
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ways unjuſtly diſquieted them on that occaſion; it then 
commanded them to deſiſt for the time to come from 

bringing ſuch diſquietudes upon them, and permit them to 
be quit of yielding ſuch toll and che other duties. T he 
alias was to the ſame purpoſe, except that it commanded 
ne mayor and burgeſſes of Lynn, in the alternative, either 
to permit the citizens to be quit, or to ſignify the cauſe 


manded; and ſince the time of the aforeſaid writ of our ſaid Lord the 
King, to them directed, to wit, on the firſt day of December in the 
3H year of our Lord 1787, at the borough aforeſaid, in the county afore- 
aid, did diſquiet the ſaid citizens on the occaſion atoreſaid, and did then 


and there require of Ojtert Denton, James Denton, 7. omas Carr, 
C Thomas Turner, and Samuel Baker, citizens of the ſaid city, foll, paſ- 
3 tage, and laſtage, other than the cuſtom and priſes of wines (above ex- 
N cepted), of their goods and things, within the ſaid borough, and the 
2 port thereof; in contempt of our ſaid Lord the King, and to the da- 
I mage of the ſaid mayor, commonalty, and citizens, of one hundred 
| b pounds, and therefore they bring their ſuit, and ſo forth. 
f 3 Plea——And the ſaid mayor and burgeſſes, by Joſeph Lyon, their 
) | I attorney, come and ſay, that they the ſaid citizens, from time whereof 
: 1 the memory of man 16 not to the contrary, have not been uſed. and accuſ- 


temed to hade and enjoy, and ftill of right ought not to have, and enjoy, 
the jaid ancient liberty and privilege, that is to ſay, that the ſaid citizens 
of the ſaid city, and all their goods, ſhould be quit and free, of and | | 
from all toll, paſſage, and laſiage, and other cuſtoms throughout the | 
whole kingdom of England, and the ports of the Lord the King (ex- 
cept only his due and ancient cuſtom and priſes of wines) as the faid 
mayor, commonalty and citizens, have in their ſaid declaration above 
alleged; and of this they the ſaid mayor and burgeſſes put themſelves 
upon the country, &c. and the faid mayor and burgeſſes, for further 
piea in this behalf, by leave of the court here, for this purpoſe firſt had | 
and obtained, according to the form of the ſtatute in ſuch caſe made 
and provided, ſay, that the ſaid Oſbert Denton, James Denton, Thomas 
Carr, Thomas Turner, and Samuel Baker are not citizens of the {aid 
city of London, as the faid mayor, commonalty and citizens, have 
above in their declaration alleged, and of this they, the {aid mayor ang 
5 urgeſſes, put themſelves upon the ma e. 


ON thele pleas iſſues were joined. 
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why they would not or could not obey the command; and 
therefore admitted of a return. 


Tre pluries, after repeating the command in the alter- 
native in the ſame manner as the alias, proceeded to allege 
that the parties, to whom it was directed, ſlighting the 
commands of the King, had neglected hitherto to permit 
the citizens to be quit of toll, or to ſignify the cauſe Why 
they had not done ſo; it therefore again commanded them to 


permit the citizens to enjoy the exemption. or to be before 


the juſtices of the bench, at Weſtminſter, on the morrow 
of All Souls, to ſhew wherefore they had contemned to exe- 


cute the commands ſo often directed to them, and to have 
the writ there at the ſame time, 


ON the 17th of November, a rule was granted to ſhew 


cauſe why the writ ſhould not be quaſhed, and all the pro- 


ceedings on it ſtayed; chiefly on the ground that it was 
merely a probivitory writ iſſuing from the crown to its 
bailifts, to whom, or to tae collectors of the toll, it ought to 
be directed; that it was returnable in chancery and not in 
the court of common pleas ; and that it was not calculated 
to bring the queſtion of right between the parties fairly to 
iſſue on the record, That it is not returnable in the court 
of common pleas is cxpreſsly contrary to the authority ot 
Firzherbert, who ſays expreſsly “ that the pluries is re- 
turnable in the King's Bench, or Common Pleas, at the wil 
of him who would have it”? (a); and that it was a remedial 
writ, on which the parties might plead to iſſue, Lord 
Loughborough declared to be the opinion of the court, on 
the authority of Madox's Firma Burgi (b), | 
= 8 AFTER 
(a) F. N. B. 227, A. : 
(% C. 7, ſ. 10. In the 22d year Ed. iſt, the citizens of Lincoln, 

by the name of Regerus Bearfou, Adam Hokerell, et alii cives, brouglit 
n ion in the exchenuer againſt Gilbert de Gaunt, Lord of the town . 
| | | 1 
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| AFTER ſeveral proceedings to compel an appearance, 
the defendants at length appeared, and a declaration was 


delivered. It recited that among other liberties, free cuf- 
toms 


of Barton in Lincolnſhire, and his bailiffs of that town, for taking toll 


of the laid citizens coming with their merchandizes to the town of 


Barton, The parties plead to iſſue.“ Thus far the text; and in the 


note he recites. the following record. Lincolnſcira : Gilbertus le 
Gaunt, Henricus Gaſcrit et Hugo Dorilot Ballivi de Barton attachi- 
antur ad retpondendum Regi et Rogero Beautou, Adæ Hokerell et aliis 


civibus civitatis Lincolniz, de hoc, quod cum prædicti cives per cartas 
progenitorum Regum Angliz de Theolonio præſtando ſeinper hactenus 
intra regnum Angliæ liberi et quieti extiterint, et quieti eſſe debent, ac 
ſuper hoe prefatis G iherto, Henrico et Hugoni Ballivis villæ de Barton, 
qui in eadem via hut nod heolonium ab eiſdem civibus exigebant, 


per breve regis de 12914 Ho mandatum fuilſet, quod hujuſmodi de- 
mandæ quam fecerunt |:xdiftis civibus occaſione prædicti theolonii ſu- 
per ſederent, niſi habitu ſupcr hot aliquo jure ſpeciali per quod ab eiſdem 


civibus theoloniuim havere debuiffent, Et fi aliquam hujuſmodi ſpeciali- 
tatem habuiſſent coram Rege illam detuliſſent et oſtendiſſent certis die- 


bus præterit'e, ad! recipiendum inde quod ſecundum legem ei conſuetu- 


dinem regni. Angliæ efiet erminandum, iden: Gilbertus et alu hujuſ- 
modi mandatum Regis par»i pendentes id facere diſtulerunt, et prædic- 
os cives a tempore prænicti mandati Regis eis directi majoribus 4iſirie- 
ribus gravateriunt et inquiet uverunt occafione ſupr adicta, in con- 
temptum Regis manifeſtum, ct damnum pr dictorum civium, 100l. 
Er prædictus Gilbertus venit et dicit pro ſe quod ipſe et anteceſſores 
ſui a term pore quo non extat memoria, ſcmper uii ſunt hucutque capere 
theolonium de prædictis civibus et aliis hominibus, venientibus cum 
mercimoniis per prædictam villam de Barton, et quod nullum breve de 
prohibiticne ſuper exactione Pratt theolonii ubi vent. N quod 
inquiratur. | 
ET predicts Henricus et Huge veniunt, et dicunt pro ſe quod cepe- 
runt theolonium de prædictis civibus et aliis me: "catoribus venientibus 
per prædictam villam de Barton prout decet juxta libertatem prædicti 


Suilberti Domini ſui. Et quoad breve Regis de prohibitione, dicunt præ- 


cue quod GY tale breve eis venit, et hoc petunt quod en Poſ- 
04 „ 
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toms and privileges, from time immemorial uſed and enn 
joyed by the citizens of London, they had immemorially 


been accuſtomed to have and enjoy, and ſtill of right ought to 
have and enjoy a certain ancient liberty and privilege, that is 
to ſay, that the citizens of the ſaid city, and all their goods, 
ſhould be quit and free of toll, and other duties particularly 
ſpecified; which liberties and privileges had been con- 


firmed by ſeveral acts of parliament: it then recited- that 


the King by his certain writ had commanded the mayor 


and burgeſſes of Lynn to permit the citizens to be quit of 
yielding toll and the other duties, or on a certain day, 
now paſſed, to ſignify to him cauſe, wherefore they had 


not executed his commands for that purpoſe before then 
directed to them: it then alleged that, notwithſtanding 


| this, they had not ſignified to him as by the writ was com- 


manded; and that they had ſince the time when the writ 


Was directed to them, ſpecifying the day, di/quieted the ſaid 


citizens on the occaſion aforeſaid, and had required of cer- 
tain perſons whoſe names were mentioned, citizens of the 
ſaid city, and other citizens of the ſaid city, toll and the 
other duties within the borough and its port. . 


tea habent diem uſque a die ſanctæ trinitatis in 15 dies prece partium. 
Ad quem diem partes prædictæ venerunt. Et prædictus Gilbertus 
bene advocat prædictam diſtrictionem, quia dicit quod ipſe et an- 
teceſſores fui a tempore quo non extat memoria ſemper uſi ſunt theo- 
lonium capere de hominibus Lincolniæ et aliis ibidem venientibus cum 
PMercimoniis, 

Er ſuperhoc venit Nicholaus de Warrewico qui ſequitur pro rege, 
et dicit quod prædictum manerium eſt Regis in dominico et in ſervitio; 
et petit quod in nullo ſuper præmiſſis procedatur ad judicium, quod in 
poſterum poſſit verti in prejudicium regis. Ideo datus eſt partibus | 
predicts dies in craſtino animarum. Et præceptum eſt Vicecomiti 
ut prius, &c. et interim loquendum eſt cum domino rege. Ad quem 
diem prædictus Gilbertus non venit. Ideo diſtringatur, &c. in octabis 
Puriſicationis. Placita coram Baronibus 22 Ed, 1 Rot. 33, a. 
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Tus e pleaded, firſt, that the citizens of the 


city of London had not been immemorially intitled to the 


exemption claimed; and ſecondly, that the ferſons named 


in the declaration were not citizens of the city of London; ; 


and iſſue was joined on theſe pleas. 


THe caſe was tried at bar in Eaſter term, 1789; ank on 
the part of the plaintiffs, it was proved, that the perſons 


named in the declaration were citizens and freemen of 


London, and that they had obtained their freedom by pur- 
chaſe ; but it appeared that they were not re/ident in Lon- 
don, but were inhabitants of Lynn. The claim of ex- 
emption was proved by ſeveral charters and other docu- 


ments: it was alto proved by parol evidence, that non- 
reſident freemen of London had been nominated to the 


office of ſheriff, that they had paid the fine for not ſerving 
it, that they had been aldermen, and that they had a right 


to vote in the election of members of parliament for the 
city. It was alſo proved, that they were exempted at 
Exeter from the payment of tolls and port duties; at 
which place an action had been brought by the corporation 


againſt a freeman of London there reſident, to compel ſuch 


payment, but the record being withdrawn, the defendant 
obtained judgment as in caſe of a nonſuit, and after- 
wards himſelf brought an action againſt the corporation, 
for taking his goods on the ſame account, in which the 
corporation ſuffered judgment by default. It was proved 
by parol evidence, that the ſame exemption was allowed 
at Plympton Fair, Exmouth, Briſtol, Newcaltle, Dart- 


mouth, and other ports, to freemen of London, reſident 


at thoſe places. From the teſtimony of one of the wit 
nelles it appeared, that a non-reſident freeman of London, 
being in partnerſhip with a non-freeman, and having a 


certain ſhare in the trade, his ſhare was exempted from 
| the 
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the end of port duties at Dartmouth; but that thoſe 


duties were paid by the non- freeman partner for his ſhare. 

ON the part of the defendants, the title to the duty of 
laſtage was deduced from Henry de Hammell, in whoſe 
family it had been the ſubject of family ſettlement ſo early 
as the reign of Henry the third, down to the time of Henry 
the eighth, in whom it was veſted by a private act of par- 
liament, and who, in the 29th year of his reign, had 
granted it to the corporation of Lynn, in whom it had con- 
tinued to the preſent time. 

Loxp Loughborough, having nmel up the evidence, 


obſerved to the jury, that as on the part of the defendants, 


the right to the duty of laſtage had been traced up to the 


family of de Hammel], early in the reign of Henry the 
third, and was at that time ſo eſtabliſhed in them as to be 


the ſubject of a family ſettlement, it was fair to preſume, 


that it was veſted in them before the time of legal memory. 
But allowing that preſumption, the general right of the 


corporation of Lynn did not deſtroy the particular exemp- 
tion proved by the city of London, as it had nut been 
ſhewn that the citizens of London ever in fact paid the 


duty at Lynn. The two rights, therefore, not being in- 


conſiſtent, might exiſt together; the corporation of Lynn 


might have the fame right to laſtage as the de Hamme!!s 


had enjoyed, but that right might be with an exception in 


favour of the citizens of London ; which exception had 
been clearly proved on the part of the plaintiffs, and not 


contradicted by the defendants. | 
Hes lordſhip obſerved further, that the other part of the 
caſe was reſolved into a queſtion, whether the perſons 
mentioned in the record, not being r/dent citizens of 
London, but in fact reſiding at Lynn, and having lately 
purchaſed their freedom for the expreſs purpoſe of being 
| eeingt 
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exempt from laſtage at the port of Lynn, were intitled 
to the privilege they claimed? As to this, he ſtated, 
that the counſel had inſiſted ſtrongly on a parliamentary 
declaration in the reign of Henry the fourth, that the free- 
men of London muſt be there reſident to intitle them to 
an exemption from priſage of wines, but that reſidence in 
London was not neceſſary with reſpect to other fran- 
chiſes: this, he ſaid, was of conſiderable weight; and as 


the non-reſident freemen were liable to ſerve offices, and _ 


| bear other burthens in conſequence of their freedom, there 
ſeemed to be no reaſon why they ſhould be deprived of the 
_ beneficial rights of that freedom; or why the term citizens 
of London or men of London ſhould be confined to ſuch 
citizens or men as were reſident in London, as had been 
_ contended in favour of the deſendants; that in point of 
fact, this diſtinction was not made at Briſtol, Newcaſtle, 
or other places; that the point was given up by the city of 
Kxeter, the only place where it had been conteſted, and 
the defendant, a non-reſident citizen of London, left in 

the enjoyment of his right oo i 

Or the whole, he ſaid, he ſaw no reaſon to ſay, if the 
jury thought upon the evidence, that the right claimed by 
the citizens of London, and which had been proved to be 
enjoyed by thoſe who were non-reſident, was the fame 
right which the plaintiffs had made out in evidence, that 
there was any legal ground, which by a le; gal conclu- 
tion, could de prive them of that-right. 

TRE jury found a verdict for the plaintiffs | on both 
iſſues, and 1s. damages (a), on which verdict the court 
gave judgment,“ That the citizens of the {aid city, and 
all their goods, be quit of yielding 1 lac coll, paſſage, laſt- 
age, and other cuſtoms as aforeſaid, of their goods and 


(a) 1 H. Blackſtone 's Rep. , B. 215; = 
| Es things 
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things in the ſaid borough and port thereof; and the ſaid 


mayor and burgeſſes of the ſaid borough, in mercy, &c. a) . 
on which the defendants removed the record 1 into the court 


of King's Bench by writ of error. 


O behalf of the plaintiffs in error four objections were 
taken to theſe proceedings. 1. That the writ was only a 


probibitory and not a remedial writ, on which the partics 
could plead. 2. That, even if this were a writ on which 


the plaintiffs could count, yet they had not ſtated any 


. 2 1 on the record, for which the law could give redreſs. 


That at all events the action ſhould have been brought 


by the party grieved, and not by the corporation at large, 
and, 4. That the count ought to have ſtated, by citizens of 


what deſcription the exemption was claimed; for that a/l 


the citizens, whether reſident or not, could not be intitled 


to the exemption. = 
In ſupport of the ſirſt objection, it was obſerved, that 


F itzherber t, treating of this writ, ſeemed to have conſidered 


it as merely prohibitory, for that the example he gave was 


that of a mere command by the ng to his bailiffs (5); 
and that, commenting on it, he ſaid, & and upon that he 
may have an alias, a pluries, and an attachment ;” that 


therefore the only conſequence of not obeying the pluries 


was that an attac nment might iſſue againſt the party to 
whom the writ was directed, for his contempt ; but that 


no further proceedings could be had on it: that Finch alſo 


conlidered this as a probibitory writ z for that he gave it as 
one of the inſtances of © certain ſpecial writs wherein no 
proceſs lieth' (c); and that after having enumerated the 
common actions, ac ſaid, & beltde which, there be certain 


(a2) 4 Term. Rep. 121. 5 
£6) Rex Ballixis zuis de J. ſalutem. F.N. B 227. A, 
c) Finch. 490; 806. | : 
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Other originals out of chancery, which are, as it were, 
ſpecial anomalies and exceptions from the former, being 
not deductory to bring any matter into plea or ſolemn 
action, but only commendatory or prohibitory to do ſome- 


thing or to leave ſomething undone; and therefore 10 __ 


ceſs at all lieth in theſe writs, but only an attachment upon a 


contempt, for not executing or obeying them,” That 
Lord Ch. B. Comyns too, treating of the remedies which 


a party has who is exempted from paying toll, ſays, 
there are two remedies (a), firſt by writ de effendo quietum 
die theolonio, if he who ought to be quit of toll be charged. 
Secondly, by action if the toll be taten; that he therefore 


diſtinguiſhed between the caſes of demanding and taking _ 


toll; and was of opinion, that in the latter only could an 
action be maintained: and that Fitzherbert, in his com- 
ments on the writ of nn˙traverunt, which was framed for 
the benefit of tenants in ancient demeſne (5), ſays, © the 
plaintiffs may count and recover damages,” but that in his 
comment on the writ in queſtion, he ſaid nothing on the 


pleadings on it; beſide this, it was obſerve] that this count 
was on the pluries, and not on the attachment; and that 


even in monſtraverunt, the count mult be on the attach- 
ment. | | 


Ix anſwer to this objection, it was contended on behalf 
of the defendants in error, that it appeared from the pre- 


cedents of proceedings on this writ, as well as from ana- 
logy to other caſes of a fimilar nature, that this was a re- 
medial writ on which an action might be maintained: that 


in the regiſter (c), the writ, the alias, pluries, and attach- 


ment, are ſet out at length; and that the latter began as 


(a) Com. Dig. Tit. Toll. H. 1:2. (ENS i. 


(%) Reg. Brev, Orig. 518 b. 
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the writ in treſpaſs (a) : that in Ryley (5) the proceeding; 
on this writ were ſtated, where an iſſue was directed on 
the action commenced on it: that there was alſo another 
inſtance in Madox's Firma Burgi (c) of an action which 
was ſupported on this writ; that that was indeed a qui tam 
action, but that it ſhewed that this was the ſubject of ſome 
action, and furniſhed a ſufficient anſwer to this objection: 
as to the obſervation that this count was drawn on the 
pluries and not on the attachment, it was not warranted by 
the terms of the record, on which neither the pluries nor the 
attachment was ſet forth, and that therefore all that could 
be concluded from this, was that there was no original writ, 
the want of which, however, was cured by 18 El. c. 14. 
. Juſtice Groſe, in delivering his opinion, ſaid, that 

as to this objection, he thought there was a ſtrong analog y 
between this writ and that of monſtraverunt; that the latter 
was brought by the tenants in ancient demeſne, in order 
amongſt other things to be quit of toll, and that it only 
took its name from one of the Latin words uſed in the be- 
ginning of it: that Finch indeed conſidered this only as 2 
prohibitory writ; but that in this he differed from him, 
and conſidered it as remedial as well as prohibitory: that 
in the firſt inſtance it was to prohibit the party to take the 
toll from thoſe who claimed the exemption; and that on 
that prohibition not being attended to came the -attach- 
ment, which was the remedial part of the writ, under 
which thoſe who had ſuffered by the diſobedience of 35 
former writ might recover damages. 

Ix ſupport of the ſecond objection it was obſerv + that 
the only matter alleged as a grievance was that the de- 
tendants, in the court below, required, not that they 74 


(a) Si fecerit te ſecurum, &c. tunc pone, &c. 
(5) R. £9 PH: Co Parl. T7 3 Vid. at es Fage 198, etc. 
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the toll from the plaintiffs; 3 but it was contended that this 
was not a damage for which the law would give an action, 
and that an actual injury muſt be ſtated ; but that if any 
action could be maintained in this caſe, it muſt be a qu, tam, 
and the complaint laid to the contempt of the King and the 
damage of the plaintiffs. 

To this it was anſwered, that it was not neceſlary that 
the plaintiffs ſhould have received an actual injury to intitle 
themſelves to this ation ; that in the precedent in the re- 
giſter, no diſtreſs was {tated either in the writ de theoloniz 
or in the attachments upon it (a). There were ſeveral 
other writs of the ſame nature with this, on which actions 
| might be maintained ; one of which was that of monſtra- 
verunt ; between which and the Pra there was no dif- 


(a) It 18 true that in the WE as given in the regiſter no diſ- 
nels] is ſtated, but there appears to be ſome defect or omiſſion in it. It 
runs thus. Si fecerit, &c. tunc pone, &c. B. et C. ballivos civitatis 
noftre Leyceſtriæ, quod fint coram nobis tali die, ubicunque, &c, 
oſtenſuri quare cum per chartam noſtram, &c. burgenſes, &c. in perpe- 
tuum eſſent quieti de theolonio per totum regnum noſtrum, &c. et $1] 
poteſtatem noſtram per quod eiſdem ballivis præceperimus, quod ipſos 
burgenſes de theolonio eis in civitate prædictà præſtando quietos effi 
permitterent juxta tenorem cartæ noſtræ prædictæ, vel cauſam nobis 
5 {onificarent quare mandatis noftris alias eis inde directis minime paru- 
crunt: iidem ballivi ſpretis mandatis noſtris prædictis, ipſos burgenſes 
de theolonio eis in civitate noſtrà predict præſtando, quietos eſſè per- 
mittere, vel cauſam quare id facere minime deberent, nobis ſignificare 
hactenus non curaverunt, in noſtri et mandatorum noſtrorum præ- 
dictorum contemptum manifeſtum et iþ/ius A. damnum non modicum 
et gravamen. Here a damage is alleged to a particular perion in the 
end of the writ, without any mention having been made ot him before, 
though a relative be coupled with the name; which implies that he muſt 
have been introduced in ſome preceding part. am from hence in- 
clined to think that the writ is inaccurately given, and that there mult, 
in the perfect form of it, have been an allegation of ſome ſpeciat 
Jamage done to A. which could be no other than a difireſs. 


forence : 
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ference : that they reſembled each other ſo ſtrongly, that 
when the writ de theolonio was ſued by the tenants in 
ancient demeſne, it was exactly like the monſtraverunt, 
and that Fitzherbert (a) ſpoke of them both together : 
that neither the writ de theolonio nor the monſtrauerunt was 


directed to the ſheriff there was an attachment in both, 


and it was admitted by the paſſage from Fitzherbert (%), 
that in mon/fraverunt the parties might plead to iſſue, and 
in 2 Inſt. (c), there was a precedent of a judgment on that 


writ : the attachment on both was not for a contempt, but 


was proceſs to bring the parties into court, and having had 
that effect, it had anſwered the purpoſe for which it was 
proſecuted, and needed not to appear upon the record : that 


what was ſaid by Lord Ch. B. Comyns was by no means : 


concluſive that ſuch an action as the preſent cannot be 


maintained; it did not follow that becauſe he ſays an action 


may be maintained for taking toll, no action lies for de 
manding it; that even if ſuch were his opinion, it could 
not be ſupported in oppoſition to the records ſtated in 


Madox, Ryley, and 2 Inſt. That Lord Coke (d), com- 


menting on the writ of une, fays, © there be ſix writs in 


the law, that may be maintained guia timet, before any 


- moleſtation, diſtreſs, or impleading; 1. A writ of meſne 
before he be diſtrained; 2. wwarrantia charte, before he be 


implcaded ; 3. a men/raverunt, before any diſtreſs or vex- 


ation, &c. 4. an auditd guereld, before any execution ſued ; 
5g. a curia claudenda, before any default of incloſure ; 6. 
a ne injuſte vexes, before any diſtreſs or moleſtation ; 
and theſe be called Lrevia anticipantia, writs of preven- 
tion.” And that afterwards he proceeds thus; It is to 
be known that there be two ſeveral judgments in # 


(a) F. N. B. 228 A. (3) Id. 16 A. (e) 2 Tnſt. 654, 5. 
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writ of meſue, one at common law, the other by the 
ſtatute Weſtm. 2. c. 9. At the common law he ſhall have 
judgment to recover his acquittal; and if he be diſtrained 
or damnified, his damages and coſts ;“ ſo that if he ſued 
before diſttels, he might have judgment to be quit; if a 
diſtreſs were taken, he might alſo recover damages. The 
writs de theolonia, monſtraverunt, ne injuſte vexes, and that 
de warrantia chartz, were all analogous; they might be 
ſued out merely for the purpoſe of bringing the queſtion 
of right into diſpute, without regard to any actual i injury 
to the parties ſuing. Fitzherbert, it was obſerved, in his 
comments on the writ de warrant:ia charte (a), ſaid, a man 
may ſue forth this writ before he is impleaded in any ac- 
tion, but yet the writ doth /uppsſe that he is impleaded: 
and if the defendant appear and ſay that he is not impleaded, 
by that plea he confeſſeth the warranty, and the plaintiff 
ſhall have judgment to recover his warranty.” The truth 
or falſchood, therefore, of .the allegation that the party is 
impleaded, was fo totally immaterial, that the plaintiff 
might have judgment to recover his warranty, though he 
were not impleaded. It was the ſame in a writ of ene; 
Fitzherbert ſaid (2), © and if a man bring a writ of meſne 

where he is not diſtrained, yet the writ is maintainable; 
but then he ſhall not recover damages, for the writ is 
brought only to recover the acquittal ;”* that in mon/trave- 
runt, though only thoſe who are injured recover damages, 
yet the other tenants may recover a judgment of ac- : 
quittal (c). From all theſe authorities, it was contended, 
the principle was clear that theſe ſeveral writs might be 
ſued out quia timet, before any actual injury was done, on 
which proceedings might be had ; and the party com- 


00 F. N. B. 1 T. (5) 14. 36 E. 
(e) Id. 16 B. but this docs not expreſsly appear. | 
E plaining 
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plaining might recover a judgment on the right claimed, 
though before diſtreſs he could not recover damages. In 


the proceedings on the writs of meſne and warrantia char- 


tz, the party alleged his being diſtrained or impleaded ; 
yet the allegation was mere form, and the want of it cured 


by a verdict. In the preſent caſe, the queſtion of right as 


to the exemption claimed, was the only ſubſtantial queſ- 
tion which might be diſpoſed of, though the queſtion of 


form did not ariſe: in the precedent cited from 2 Inſt, 
there was a ſeparate judgment to be quit of toll, uncon- 
need with the fact of demanding or taking it: the judg- 


ment in Ryley alſo ſhewed, that it was not neceſlary that 


a diſtreſs ſhould actually have been taken; for at the con- 
cluſion of it the court ordered the diſtreſs to be returned, 


if any had been taken; and the ſame hypothetical judgment 


was given in other caſes. In that judgment 2 damages 
were given, which ſhewed that the action did not proceed 
on the ground of an actual injury having been ſuſtained. 
In reply, it was ſaid, that the precedents cited rather 
confirmed than anſwered this objection; for they all 


alleged an actual injury done to the party complaining, 


and proceeded on the ground of a diſtreſs. In that in 
Ryley it was expreſsly ſtated, chat the defendants diſtrained 
the abbot and his men; this then was only an action of 


treſpaſs for taking toll; the caſe in Madox was open to the 
fame anſwer (a); in the text he gives an account of an 


action brought in 22 Ed. 1. for taking toll; in which he is 
warranted by the copy of the judgment which is inſerted 


in the notes: the record cited from 2 Inſt. was alſo in the 


Caſe of a diſtreſs : the paſſage from Co. Lit. did not prove 
that the party may count on the prohibitory writs there 


enumerated, before he has ſuſtained 1 17 a it only 


(% vid. ante, page 198, ke. 
ſhewed, 
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ſhewed, what cd not be diſputed, that thoſe writs of 
probibition may iſſue before diſtreſs; and the judgment of 
acquittal, which he mentions in the next comment on the 
writ of meſne, mult be taken to refer only to a caſe, where, 
after the diſtreſs, the tenant ſued the lord. That the party 


could not count even in the caſes mentioned in Co, Lit. 


before he is injured, was cleir ſrom all the precedents of 
proceedings on thoſe writs: the ſeveral precedents on the 
writ of meſne (a), all alleged a diſtreſs; thoſe on the war- 
rantia charte ſtated expreſsly that the party 2045 inplead- 


ed(b); fo allo did that in Madox on the writ of mftra- 


verunt ; which writ, Fitzherbert ſays (c), was framed for 
the tenants in ancient demeſne who are diftrained, * and 
in the writ of attachment, he ought or may name all thoſe 
tenants by their proper names which are diftrained after 


the prohibition delivered to the lord.” The precedents on 
the writ ne injuſte vexes allo ſtated the taking (d); all theſe 


different precedents, therefore, in the ſeveral caſes, ſo far 
from proving that the allegation that the party has actually 
ſuſtained an injury is immaterial and mere form, ſhewed 
the reaſon ; tor there was no one : inſtance 1 in which it was 
omitted. - | 
THe judgment of the court was given againſt the de- 
fendants in error, and the plaintiffs below, principally on 
this objection. It was admitted, that for near five centu- 
ries no ſuch proceeding as the preſent had been inſtituted; 
it did not appear for what uſeful purpoſe the corporation of 


London had thought proper to have recourſe to it now; 


no reaſon could be ſuggeſted for it, except it were done 
with a view of preventing a jury from exerciſing their 
judgment on the queſtion of right on any future occaſion, 


(a) Raſt. Ent. 433, 434. (6b) Id, 397 b. 198 a. & Co. Entr. 691. 
(c) F. N. B. 15 7. (4) Raſt. Entr. 437 b. | 
| 8 5 If 
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If ſuch were the intention, they could not e that the 
inclination of the court would be in their favour generally 
ſpeaking, the object of the laws, in civilized countries, was 
to ſecure to every ſubject his rights, and to afford him pro- 
tection when thoſe rights were invaded; and that principle 
was founded in good ſenſe: but this declaration did not com- 
plain of any injury having been done to any individuals; it 
only alleged that the defendants below di/quieted the plain- 
tiffs, and required of five citizens by name, certain tolls, and 
other duties; arguing from policy, the inclination of the court 
mult be againſt ſuch a proceeding as this; for if this action 
could be maintained againſt the corporation of Lynn, it 

mightequally be ſupported againſt any indivicualinthe king- 

dom for the moſt minute toll, ſuch as toll in a market; and it 
| frequently happened that ſuch tolls were in the hands of per- 
ſons who were neither able nor willing to diſpute ſuch a toll 
as the preſent. In point of policy therefore, i it was to be wiſhed 
thata party who had done noact to enforce his claim, and who 
would rather abandon his right than be at the expence of diſ- 
puting it, ſhould not be dragged againſt his will into a court of 
juſtice, to agitate ſpeculative queſtions of right. It muſt there- 
fore be conſidered whether the proceedings could be ſup- | 
ported by the precedents which had been cited on this very 
writ, or by arguments drawn from analogy to other proceed- 
ings of the ſame nature. It was not neceſſary to go through 
each of theſe, but the reſult from them all was, that they 
_ complained of a damage to the party; and in the ſubſequent 
proceedings on the writ, uniformly ſtated what the nature 
of that damage Was: that Fitzherbert ſays, in comment— 
ing on this writ, “and upon that he may have an alias and 
2 pluries, and an attachment againſt thoſe who take the 
toll,” and a complete anſwer was given to the arguments 


drawn OM the precedents, DEN the counſel for the plain- 
titts 
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tiffs in error: with reſpect to the comment of Lord Coke _ 
on the text of Littleton, it would be found on examination 
not to govern this caſe: the text was confined to the caſe 
of actual damage by diſtreſs; it was thus, “and if he (the 
lord) doth not acquit him (the tenant), but ſuffereth him 
to be diſtrained, &. he ſhall have againſt his lord a writ 
of meſne, and ſhall recover againſt him his damages, &c.?? 
that Lord Coke does not comment on the ſection at large, 
but he comments in his uſual manner, firſt on one part of 
it, and then on another; that in the courſe of his note on 
the writ of meſne, he enumerates other writs of preven- 
tion, of which the writ in queſtion was not one: then hav- 
ing diſmitſed- thoſe writs, he takes up the comment again on 
another part of the text, which applies only to the writ of 
meſne, and what he ſays reſpecting the judgment of ac- 
- quittal; applies only to that writ : but the objection was 
not to the writ itſelf, but to the ſubſequent proceedings on 
it; and Lord Coke does not ſay that the tenant may count 
on that writ unleſs damage be done to him. | | 
As to the third objeCtion, the authority of „ 
was cited, who ſays (a), © the particular perſon who is 
g rieved may ſue forth the writ ;** and, who, commenting 
on the writ de libertatibus allocandis, obſerves that © thoſe 
writs are of ſeveral forms, and may be ſued by a body 
corporate, or by a ſingle perſon, as the cafe ſhall hap- 
pen”(b), Here the corporation of London had ſued 
out the writ, and alleged a griev ance to five parti- 
cular perſons, from whom the toll was demanded ; but 
even if the corporation might have ſued out the writ, the 
individuals who were injured ſhould have counted. To 
this it was anſwered, that the precedents cited ſhewed, that 
the action need not be brought by the party grieved; in 


(a) F. N. B. 228 B. (.) Id. 230. 
| „ tha, 
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that in 1 it was not pretended that the abbot's goods 
were taken, and yet he brought the action; it was laid 


ad damnum ipſius et hominum ſuorum, and the judgment 


was, that the abbot and al his men ſhould go free. 
the precedent in 2 Inft. the judgment was that all the 
tenants of the manor ſhould be quit of toll. The action 
might be brought by thoſe in whoſe favour the exemption 
was claimed. This was the privilege of the citizens of 


So, in 


London in their Corporate capacity; it was granted to 


| them in that capacity, though to be enjoyed by the indi- 
vidual members of it. It was a corporate franchiſe, for 
any injury to which they, as a corporation, had a right to 
complain; and Fitzherbert ſays, Fall the corporation 
may bring the writ by the name of the corporation” (a). 


and as to the argument, that though the corporation might 


ſue out the writ, yet the individuals who were grieved 
ſhould count upon it; it was ai.ſwered that one party can- 
not declare on a writ ſued out by another : but to this it 


was replied, that this was not like the caſe of one party 


declaring on a writ ſued out by another; for that the plain- 
tiff muſt count on the attachment, which ſhould be ſued 
out by the party grieved, though the writ of prohibition 
might beſued out by the corporation at large. 

THAT part of the court who took notice of this ob- 


| : jection (5), delivered their opinions to this effect: that 


the action was brought by the corporation at large, and 
whereas the injury, if any, muſt 
that the corporation 


not by the individuals; 
have been ſuſtained a the latter; 
could not be injured as a corporation 
urged, that in mon/traverunt the corporation at large might 


declare ; but how was that eſtabliſhed ? Fitzherbert, in 
every inſtance, except one, ſtates that there muſt be an 


(a) Id. 2 7 E. (6) Aſnhurſt and Buller, 1 


actual 


: it had indeed been 


ZH 


8 


7 5 
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| - hurl diftreſs 1 in order that the attachment may iſſue, and 


that it muſt be ſtated to the damage of the perſous ſuing ; 


and in that one paſſage he ſays, “ if any city or borough 


ought to be quit of toll for the merchandizes which they 


buy in another town or place, if any of them be compelled. 


to pay toll, all the corporation may bring the writ, by the 
name of their corporation, and may have an alias, and an 
attachment thereupon if need be, with theſe words at the 
end of the writ, et d:/tri&ionem, ſi quam eis ea occaſjone fe- 
cerit, © (a). But even this fortified the firſt objection 
that the toll muſt be taken; and though he ſaid that the 
writ may be ſued out by all the corporation, yet he did 
not ſay that they might a// maintain the action; ſo that all 
the paſſages might be reconciled. The attachments ſpoken 


of by Fitzherbert were of two ſorts ; one was in the na- | 


ture of a criminal proceeding for a contempt in having diſ- 
obeyed the King's writ ; and that might be ſued by all the 
corporation; the other was to bring the parties into court 
to anſwer in an action. And it was clear that the attach- 
ment which he mentions in the laſt paſſage, was the cri- 
minal attachment for a contempt ; on which no further 
proceedings could be had, 

To ſhew the diſtinction between theſe different attach⸗ 
ments, a precedent was cited from Lord Hale's manu- 


ſcripts, which was to this effect (b), "Eft. I Ed. 2. Suſſex. 
The 


(a) F. N. Br 22% Ec 

(65) Mr. J. Buller obſerved that this was an antral from a manu» 
ſcript of Lord Hale's in Lincoln” s Inn Library, containing“ Plaeita 
coram Rege, from the 3ſt to the 22d Ed. 2. Præceptum fuit ballivis 


Willielmi de Brewoſa de Shoreham, quod defiſterent capere theolo- 


num ab Epiſcopo Ciceſtriæ et hominibus ſuis, juxta chartam domin; | 


Regis Henrici, proavi regis nunc, per quam quieti eſſe debent per to- 


tum regnum; qui poſt diverſa brevia Cls miſſa, tam de prohibitione 
P 4 Rn = quam 
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The bailiffs of William de Brewoſa of Shoreham, were 


commanded to deſiſt from taking toll of the biſhop of 
Chicheſter and his men, according to a charter of King 


Henry, &c. by which they ought to be quit through the 
hole kingdom; who, after ſeveral writs ſent to them, as 
well of prohibition as to anſiber, returned that no writ was 
ever ſent to them in the time of the preſent King, and that 


they cannot deliver the diſtreſs taken from the men of the 


ſaid biſhop, becauſe the ſaid William and his anceſtors, 
from time immemorial, hitherto were ſeiſed of toll of the 
men of the faid biſhop, and their predeceſſors, notwith- 
ſtanding the charter of King Henry aforeſaid. And be- 
cauſe the return aforeſaid ſounds in contempt of the Lord the 


King, and to the damage of the ſaid biſhop and his men 


aforeſaid, therefore let the ſheriff be commanded to at- 
tach them, &c,” This, it was ſaid, was clearly a crimi- 
nal attachment: it deſerved, therefore, to be conſidered, 
whether there was not fomething further, which ſhewed 
that that was not an action, at leaſt by the perſons grieved. 
The perſons grieved were the biſhop of Chicheſter or his 


men: but no precedent could be found to ſhew that alla 


perſon's tenants, as ſuch, can ſtand in judgment in a court 
of law. And if any action had been brought in that caſe, 


it muſt have been by the biſhop or by the perſons whoſe 
goods were actually ſeized. And therefore, though civil 


quam ad reſpondendum, retornaverunt quod nunquam tempore regis 
nunc aliquod breve eis direftum fuit, et quod Arictionem captam ſu- 
per homines dicti epiſcopi fine exheredatione domini ſui deliberare non 
poſſunt, eo quod ipſe Willielmus et anteceſſores ſui, a tempore quo, 


&c. hucuſque ſeiſiti fuerunt de theolonio hominum dicti epiſcopi, et 


prædeceſſorum ſuorum, non obſtante carti domini regis Henrici præ- 
digi. Et quia retornum prædictum ſonat in contemptum domini regis, 
et dicti epiſcopi et hominum ſuorum prædictorum diſpendium, ideo 
præceptum eſto vicecomiti quod attachiet eos, &c. 
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proceedings might be inſtituted on 2 writ founded origi- 
nally on the prohibitory writ, yet that writ, whatever it 
be, which brings the parties into court, muſt be conſidered 
as the original writ in the cauſe; 3 It muſt be founded on 


damage actually done, and muſt be ſued out by the party 
actually grieved: it was ſtated in the books that the at- 


tachment, ſued out by the party grieved, is that writ, the 


foundation on which, accoruing to Fitzherbert, the 9 
tiits proceed and count. | 

To the fourth objection, it was anſwered, that i in this 
ſtage of the proceedings there was no foundation for it. 
The defendants in error claimed this exemption for all the 


citizens: and if it had appeared on the trial that any par- 


ticular claſs was not intitled to it, they muſt have failed in 
proving their allegation: but it was claimed in a general 
unquali ified way, extending. to all the Citizens; 3 and the 
verdict was coextenſive with their claim. 


Mer. J. BULLER faid, that on this laſt point, he thought 


the court were bound to give ſome opinion, and that it 
could not have eſcaped the attention of the counſel for the 
city of London, how very material it was to their caſe. 


The printed report of this caſe referred to a manuſcript of 


Lord Hale, publiſhed by Mr. Hargrave (a), in which it is 
aid © bong ivium muſt not be intended of every /reeman of. 
| London; but firſt he muſt. be a freeman of London 
ſecondly, he mult be a freeman and inhabitant of London; 
for though he be a freeman, yet if he inhabit out of Lon- 
don, he ſhall not be exempted from priſage even for the 
wines imported into London.“ The anſwer which the 
council for the defendants in error had given to this ob- 
jection, amounted to this, that it was a queſtion of fact 


which the jury had determined; but he thought it involved 


(a) Hargr. Law Tracts, 128. ; 
ES 8 in 
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in it a queſtion of law as well as of GR; a The objection 


aroſe on the record; for it was contended by e counſel for = 


the city, that the word citizens includes all freemen, whether 
reſident or not: if it did, ſuch a cuſtom could not exiſt in 
point of law (a). If ſuch a cuſtom could be ſupported, i it 
might be attended with the moſt ſerious conſequences; 
ſince it would be in the power of the city of London, 
which is one of the oldeſt corporations in the kingdom, to 
{ell the privileges of every other corporation (0. 


Wurrrs an «on i 1s given. to a common informer to 


ſue for a penalty, by the words any perſon or perſons, a cor- 
poration aggregate cannot ſue as a common informer (c), 


| By the common law all eccleſiaſtical perſons are bound 
to keep the houſes belonging to their benefices in repair, 
and if they ſufter them to fall to decay, they or their exe- 


cutors or adminiſtrators are liable to be called on by the 


ſucceſſors on account of the dilapidations. In order to 
evade this duty, it had become a frequent practice, previ- 


ous to the 13 El. c. 10, for incumbents to make © deeds. 
of gift, colourable alienations, and other conveyances of 


- 08) 3 Bulſtr. 1. Thomſ. Entr. 302. 30 Ed. 3, f. 16, and Robin- 
ſon v. Marſhall, C. B. lately. | 25 | | | 
(5) 4 Term Rep. 130— 146. 
(c) In C. B. it was held on > G. 2, C. 7. a marginal note in 
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continued as temporary by the 1 Jac. c. 25, and further by 21 J. c. 28, 
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like effect, of eir goods and chattels in their Jife-time, in 


order, after 3 ir deaths, to defeat their ſucceſſors of ſuch 
juſt ations and remedies as otherwiſe they might have had 
_ their executors or the adminiſtrators of their 
goods.“ To provide a remedy for this practice, it was 


enacted by that ſtatute, © that if any archbiſhop, biſhop, 


dean, archdeacon, provoſt, treaſurer, chaunter, chancellor, 
prebendary, or any other having any dignity or office in 
any cathedral or collegiate church; or if any parſon, vicar, 
or other incumbent of any eccleſiaſtical living whereunto 
do belong any houſe or houſes, or other buildings, which 
by law or cuſtom he is bound to keep and maintain in re- 


paration; ſhould from thenceforth make any deed or deeds 
of gift or alienation, or other like conveyances of his 


moveable goods or chattels, to the intent and purpoſe 


aforeſaid; then the ſucceſſor and ſucceſſors of him that 


ſhould make ſuch deed, &c. ſhould and might commence 


ſuit, and have ſuch remedy in any court eccleſiaſtical of this 


realm competent for the matter againſt him or them to 
whom ſuch deed or deeds, &c. ſhould be ſo made, for the 
amendment and reparation of ſo much of the ſaid dilapida- 


tions and decays, or juſt recompence for the ſame, as hath 


happened by his fact or default, in ſuch manner as he might, 
ſhould or ought to have, if he or they to whom ſuch 
deed, &c. ſhould be fo made, were executor or executors 
of the teſtament and laſt will of him that made ſuch deed, 
& c. or were adminiftrator or adminiſtrators of his goods OT 


chattels“ (a). 


AnD by 14 El. c. 11. all ſums of money to be recovered 


for, or in the name of dilapidations, by ſentence, compoſition | 


or 


(a) Here is no appearance of this tatute being cep ary: yet it is 


and 
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or otherwiſe, ſhall, within two years after ſuch receipt, be 
truly employed upon the buildings and reparations in 
reſpect whereof ſuch money for dilapidations ſhall be paid; 
on pain that every perſon ſo receiving and not employing 


as aforeſaid, ſhall forfeit double as much as ſo ſhall be by 


him received and not employed; which forfeiture {hall be 
to the uſe of the . n her heirs and ſuc- 
ceſſors. | 

In former times, conſiderable doubt was entertained 
whether an action on the caſe for dilapidations could be 


maintained againſt eccleſiaſtical perſons cr their |; erioual 


repreſentatives (a). | 
Six Simon Degge ſays, © ſuits for dilapidations arc 
molt properly and naturally to be brought in the eccleſi- 
aſtical courts;” and that no prohibition lies: yet he ſays, 
the ſucceſſor may, if he will, upon the cuſtom of England, 


have a ſpecial action upon the caie againſt the dilapidator, 


his executors or adminiſtrators (6). 
Ix the beginning of the reign of William and Mary (c), 


an action on the caſe was brought by a parſon for dilapi- 
dations againſt his predeceſſor, who had accepted another 
benefice, and left the houſes out of repair, ſetting forth that 
by the cuſtom of the realm he ought to pay to the ſucceſior 
fo much as thal! be ſufficient to make the reparations, and 


and not further indefinitely (as a great many other ſtatutes were) by 
16 C. 4. © So that,” tays Burn, “ upon the RO there may perhaps 


be ſome doubt whether this ſtatute is now in force.” But I apprehend 
there can be no doubt about it, as the other branches of the ſtatute have 
been hitherto ated upon as exiting law, vid. ante, page 122, &c. 


(a) Per Buller ; 2 Term Rep. 637. 


eg. p. 1, c. 2. Wats ©. 39. 1 Bac. Abr. 63, cited Burn's 


Ecc. Law, tit. Dilapidations, | = 
(c) Jones v. Hill, Eaſt. 2 W. and M. in C. B. 3 Lev. 268. 


that 


S 
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that t! 12 ; repairs amounted to ſo much, which the defendant 
E had not paid; after verdict for the plaintiff, it was moved, 
in arrett of judgment, that the action could not be main- 


the cauſe at Warwick, had been, and {ill continued to be, 
on the ground that the remedy was only in the eccleſiati- 

cal court: in ſupport of the action the authority of Degge 

was cited, and feveral inſtances of fuch an action being 


brought ; + but on ſearching the rolls, no judgment ap- 
peared to have been given in ſome of them, but only ver- 
dict and ſeveral continuances entered : one caſe, however, 
was found {a), in which judgement had been given for the 
plaintiff on demurrer. Notwithſtanding this, the court 
inclined to Pollexfen's opinion: but the caſe being in the 


in the mean time, it was argued a ſccond time before 
Powell and Rookeby, who gave judgment for the plain- 


uf, 


= 
- = 


hibition to the ſpiritual court to {tay proceedings there, in 


appeared that there were eight prebends, and eight pre- 

bendal houſes belonging to that church, but that no houſe 
= 2! certain was allotted to each prebend, the bithop having 
che privilege of aſſigning to each what houſe he choſe. It 
E vas objected that the houſe in queſtion was not part of the 
= prebend; but the court held that when the biſhop had 
3 _ athgned a houſe, it became part of the prebend, and that 
E the prebendary was liable to a ſuit for dilapidations, and 
therefore refuſed the prohibition. _ 


EVER ſince it was decided that an action on the caſe 77 
4 RTE 
lapidations will lie i in the caſe of a parſon, it has been 


7 
- 


(a) Day v. Hollington, 3 Jac. 2, C. B. (5) Skin. 125 
5 5 _ uſual, 
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tained, of waich opinion Chief Juſtice Pollexfen, who tried 


paper to be argued again, and Pollexfen and Ventris dying 


Ix the caſe of Dr. Sand (5), on an application for a pro- 


a ſuit for dilapidations againſt a prebendary of Wells, 1 


. 4 1 N 
OB AN ]¶ V ONS. ot CE * 
4 dee ” 
is to a RU— — ly 
— AAA 6 2 


. — — 


222 C 
uſual, in the declaration, to ſtate that al! Frebendaries, rec 
tors, vicars, &c. are bound by law to repair (a): notwith- 
ſtanding this, however, it was very lately contended (5b) 
that an action by a prebendary againft his predeceſſor for 
dilapidations could not be maintained; for that no caſe could 
be found in which ſuch an action had been brought ; that the 
caſes cited to prove the poſition, were not adequate to the 
_ purpoſe for which they were produced; that they were 
actions againſt rectors or vicars, and that the bare recital 
in the declarations that prebendaries were bound to repair 
was not ſufficient, The court (c), however, held that, in 
point of Jaw, there was no diſtinction between a preben- 
dary and any other eccleſiaſtical perſon, as to his liability in 
this ſort of action; that the form of the declarations was 
very material in a caſe where no direct determinations 
could be found one way or the other; that precedents 
which had prevailed for a century paſt, were ſtrong to 
ſhew what the law is; and that prebendaries, as well as 
other eccleſiaſtical perſons, were under an obligation, both 
in point of morality and of policy, to keep their houſes in 
repair; that the ſucceſſors ſhould not ſuffer by the neglect 
of their predeceſſors; and that therefore the late incum- 
bent, or his executors, mult make good to the. ſucceſſor 
any damage which he might thus ſuſtain; and there was 
no diſtinction whether the action was brought againſt the 
executor of the former incumbent, or againſt the former 
incumbent himſelf, who had other preferment. With re- 
gard to the caſe of Dr. Sand, though it was only a ſuit in 
the eccleſiaſtical court, yet it was a ſtrong authority on the | 
point; for there was no difference whether the procecdin Js 


(a) Vid. Lutw. 116, 117. 2 Term Rep. 636. | 
(5% Radcliffe v. D'Oylv. 2 Term Rep, 630. 


(c) Aſnhurſt, Buller and Grote, J. c 8 
| | or. 
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for dlapidations were in the common law, or in the ſpiri- 


effectual. 


Ip is aid down as a general rule, that an action of etl 
paſs cannot be maintained againſt a corporation aggregate, 
and the technical reaſon given, is that capias and exigent do 
not lie againſt a corporation, which are the proper proceſs 
in an action of treſpaſs (a). But if any of the members Or 


againſt them individually, and they may juſtify in the right 
of the corporation. Notwithſtanding this, there are ſeveral 
cafes, in the year books, of actions of treſpaſs brought againſt 


tions appear to have been taken on other points, none ap- 
pears to have been taken to the action itſelf (b). Among 
others, an action of treſpaſs is reported to have been brought 
againſt the mayor and commonalty of Vork, to which, in- 
ſtead of demurring, they pleaded, that all the inhabitants 


had common for a certain time in the place where the treſ- 


E pals was alleged to have been committed, and that they 


put in their beaſts, to wit, two of them an ox, and other 


twoa horſe, &c. and this was ruled to be no plea, becauſe 


the action being brought againſt the corporation, they could 


not juſtify for particular perſons, for the treſpaſs being 
aligned in the body politic, it could not be juſtified in the 
right of an individual e 


(a) 22 Aſſ. pl. 67. Bro. Corpor, 43. : 
(%) Vid. 38 Ed. 3,18. 8 H. 6, 1. 9 H. 6, 36. 20 H. 6, 9. 4 H. 
13. Bro. Corp. 48. | (c) 4 H. 7, 13. Bro, Cor. 43. 

| h . | ANOTHER 


a mayor and commonalty, in which, though many objec- 


tual courts; though the remedy i in the former was more 


ſervants of the corporation commit a treſpaſs in aſſerting 
the right of the corporation, the action muſt be brought 


* * 
— 
—— 
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AxorhrR of theſe actions was an action of treſpaſs 
againſt a mayor and commonalty, and a private perſon, a 


member of the corporation, jointly ; in which the plaintif 
declared on a right of exemption from toll, and alleged 


that the mayor and bailifts and the individual had diſtrained 


certain beaſts of the plaintiff for the toll: much was ſaid 
on the impropriety of joining the individual in an action 


againſt the corporation; but no queſtion was made 
whether ſuch an action could be maintained or not againſt | 


the corporation ſimply (a). 


THE archbiſhop of York brought an action of treſpaſs 
| againſt the mayor and commonalty of the town of King- | 


ſton upon Hull, and a private perſon, in which he alleged 
that he and all his predeſeſſors, from time immemorial, had 


uſed and enjoyed the franchiſe of having all deodans and 


other profits in the water of Hull, in Kingſton upon Hull, 
and that the defendants had diſturbed him in taking the 


ſaid profits: the private perſon pleaded in abatement of the 


writ, that he was named with the mayor and commonalty ; 


in ſupport of which it was contenced that there ought to 


have been ſeveral actions, becaule the proceſs was ſeveral, 


being capias and exigent againſt the individual, and d;/{ringas 


againſt the mayor and commonalty. The mayor and 
commonalty alleged that they held the town at ferm of 
the King, rendering 40l. rent by the year, by a charter 
which they produced, and faid that the water was parcel of 
the town, and that they had held it immemorially as parcel 
under their charter, and then prayed aid of the King, which 
was granted: but it was not objected that ſuch an action 
would not lie againſt a corporation (b), | 

THe prior of St. Martin s brought a writ of treſpaſs 
on the caſe againſt the mayor and burgefles of New 


(a) LH. 6, 1. 9 H. 6, 36. 1 (6) 45 Ed. 3, 23. 


Windſor, 
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Windſor for de him in holding a Jeet which he 


claimed to be entitled to hold, within the town of Windſor, 
and for other wrongs there done to him: as to all the 
treſpaſs except the diſturbance, the mayor and burgefles 
pleaded not guilty, and as to the diſturbance they juſtified 


under a grant of Edward the firſt ; but no objection'y was 
taken to the form of the action ( Wa! | 

 NoTWITHSTANDING theſe examples, however, it may 
well be doubted whether, at this day, ſuch an action could 
be maintained againſt a corporation aggregate; the action 
ſuppoſes a perſonal act of which the corporation is inca- 
pable in its collective capacity; the act therefore which is 
the foundation of the action muſt be done by ſome indivi- 
dual in order to aſſert the right of the corporation, and the 
action being brought againſt that individual will anſwer 
the purpoſe of bringing the right to a judicial determi- 
nation. : | 
IT 1s accordingly decided that a replevin cannot be 
maintained againſt a corporation aggregate, becauſe it is 
founded on a diſtreſs, which the eee cannot take 
but by its bailiff (5). 

Ir a corporation has been Uſed for time immemorial to 
repair a creek, that creates an obligation to keep it in re- 
ar, and an action may be maintained againſt the corpo- 
ration for not repairing it, by any one who has ſuſtained any 
damage from its not being in a ſtate of repair (c). 

[t ſeems likewiſe, that in ſuch a caſe as this, or where a 
corporation is bound to keep a bridge or a highway in re- 


pair, an indictment will lie againſt it for not repairing, 


tis, indeed, reported to have been ſaid by Lord Chief 


(a) 18 H. 6, 11. 7 | 

% Brownl. r75, Bac. Abr. tit. Corporations, E. 2. 
1 5 7 ; , Wt . py 

©) Vid. the mavor of Lynne v. Turner, Cowp, 26. 
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The law reſpecting the name of a corporaton. 2. What 
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3. Its common ſeal. 4. When it muſt act by attorney, 


be known and diſtinguiſked; by which it muſt take and 
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Juſtice Holt ( a), that © a corporation is not indictable, but 
the particular members of it are” but Jap prenend that 
this can apply only to the caſe of a crime or miſdemeanor, 
and that an indictment may lie againſt a corporation, 
in the caſes mentioned, as well as againſt a Suu or a 


pariſh (b}. 


11 


SECTION II. 
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Of th the Mode od by the Law, in which Corporatins 
muſt act, and which muſt be 1 8 by aher i in acting 
agar, i the iu. | 
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Tas ſubjects which fall under this head are theſe. 1. 


* n 
e 
ie 


acts it muſt do by deed, and what it may do without deed, 


5. What proceſs mult be uſed 3 it; and 6. How it 
muſt plead as be impleaded. 


1. Of the Name of a Corporation. 
Every corporation mult have a name by which it may 
(a) 12 Mod. 559. 
(b). Vid. in Dogherty” s Crown Circuit Aſſiſtant, 398, a precedent of 


an indictment againſt the mayor and bu gal es of 55 * of Glouceſteſ 
for not reparing 152 Gaol. 


8 grant, 
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grant, muſt ſue and be ſued, and do all corporate acts; it is, 
ſays Sit Edward Coke, as eſſential to a corporation, as a 
name of baptiſm to a natural perſon ( a). 

Bur when it is faid that a corporation muſt have a name, 
t muſt be underſtood that this name may either be ex- 
preſſed in the patent of incorporation, or implied in the 
nature of the thing: as, if the King ſhould incorporate 
the inhabitants of Dale, with power to chooſe a mayor 


a good corporation by the name of Mayor and Common- 
alty, So, the city of Norwich, by a charter of Henry 45 
is authoriſed to have a mayor and ſheriffs, and yet the cor- 
porate name is Mayor, Sheriffs, and Commonalty (5). 
 TroveH the name of a corporation be compared to the 
chriſtian name of a man, yet that compariſon is not in all 
cales perfectly correct: a chriſtian name conſiſts, in general, 
but of a ſingle word, as Oliver, Robert; and if there be 
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rial alteration in the name: thus if a man intending to ſue 
Oliver, name him Olive, the writ muſt abate, becauſe 
Olive is the name of a woman, and Oliver that of a man, 
and the two names of courſe totally different in ſenſe : but 


number of words, and the tranſpoſition, interpolation, 


eſſential difference in their ſenſe (c). 

E IT is not requiſite that there ſhould be truth in | the name 
] of a corporation, whether it be an hoſpital, or any other 
| body politic 40. 


(a) 21 Ed. 4, 56 b. 1 Rol. Rep. 512. 10 Co. 28, 29, 
(5) Per Holt. 1 Salk. 191. 3 Salk. 102, (182). 
(c) Per C. Baron Manwood. 1 Anderſ. 207. 
(4) Vid. 10 Co, 32 juxta finem. 


VV 


annually; though no name be expreſsly given, yet it is = 


an alteration in a letter, that may mei e make a mate- 


the name of a corporation frequently conſiſts of a great 


omiſſion, or alteration of ſome of them may make no 
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228 THE LAW 
IT is generally a of ſome place, and that is 
in many caſes the principal part of the name by which one 
corporation can be diſtinguiſhed from another (a). It is 
not neceſſary, however, that the place of which it is named 3 
ſhould be actually in England, but it muſt either be actually 4 
there, ſays Lord Coke, or ſuppoſed ſo to be. There were I 
numberleſs inftances of fictitious names, in the times of 
$; . popiſh ſuperſtition : ſuch were the hoſpital of St. John of 
Þ ſeruſalem in England; the hoſpital of St. Lazarus of Jeru- 
falem in England; the maſter of the Knights Templars of 
: 4 Jeruſalem in England; the prior and brothers of St. Mary 
1 of Mount Carmel in England (3). "Theſe names, however, 
may be ſo reſolved as to exclude the neceſſity of a fiction, that 
* | the places comprehended in them were in England. We 
. | have only to ſuppoſe that the ſaint, or the deſcription of men, 
had their denomination from Jeruſalem, and that afterwards 
2 houſe dedicated to that ſaint, or belonging to thoſe men, 
was eſtabliſhed in England. Thus,“ there is ſuch a deſcrip- 
tion of men as the Knights Templars of Jeruſalem,” and 
tc there is a maſter or a houſe of that order in England. A 
Id the name of a corporation is generally inſerted the 
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; enumeration of the component parts of its government, as 
) | mayor, aldermen, and citizens; mayor, aldermen, and P 
. | commonalty,—But ſometimes, inſtead of ſome of theſe 5 . 
component parts, a more general deſignation is uſed : thus, 3 
a ] though the aldermen are a principal part of the govern- 3 
f | maegnt cf the city of Briſtol, yet by a charter of Chatls J 
the fecond, the corporate name is Mayor, Burgeſſes, and = 
Commonalty (c). So, though the component parts © " 
the cot poration of the city of London are mayor, aldet- 


(4) Vid. 10 Co. 123, x Rol. $12. 
£5). Vid. 10 Co. 32 b. 1271 0. + Rob 1: 


(c) Vid, 'E un 1330. 


men, and commonalty (a), or citizens, yet the corporate 
name is Mayor, Commonalty, and Citizens (5). 


A CORPORATION may have one name by which it may 
take and grant, and another by which it may plead and be 


by the name of Maſter, Wardens, and Brothers, and may 
be empowered to plead and be impleaded by the name of 
Maſter and Wardens only (c). But in this reſpect there 
is a diſtinction between the caſe of a Corporation by 


preſcription, and that of a corporation by charter; the 


former may have ſeveral names to the fame purpoſe ; thus 
a writ was brought by the maſter of St. Lazarus of Bur- 
ton, who ſaid that he and all his predeceſſors, maſters of 
the hoſpital aforeſaid, had been from time immemorial 
called and known, and had impleaded and been impleaded, 
as well by the name of Maſter of the Hoſpital of St. La- 
zarus of Burton, of the order of St. Lazarus of Jeruſalem 
in England, as by the name of Maſter of Burton of St. 
Lazarus of Jeruſalem in England (4). 

Ap a ſcire facias will lie in one of the names, on a 
judgment obtained in a writ by the other, —Thus, where 2 
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(a) Though the common council be a ſelect body, and the livery 
another, yet I do not conceive that either of them is a diſtinct integr al 
part of the corporation. | | 

(5) Vid: 1 H. Black. Rep. 207. 4 Tem Rep. 130. 

(e) 11 H. 7, 27. Bra. Corpor. 95. | | | 

(4) 9 Ed. 4, 19. Bro. Corpor. 32. But a diſtinction is taken be- 
ivven the caſe of a corporation plaintiff and a corporation defendant ; 
when the corporation are plaintiffs, it is ſaid, it is not a good replica. 
tion to ſay, they are known by one name as well as the other, becauſe 
they ought to know their proper name; but if the defendants be 
named by the plaintiff. by their known name, that is ſufficient. 1 Fd, 
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Bro. Corp. 82; the latter ſays, “tamen quæ: whether there 
be not a diverſity between action real and e I can ſee nõ 
on either for the diſtinction or the diverſity 
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impleaded: thus, a corporation may purchaſe and grant 
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writ of waſte was brought by the prior of the hoſpital of 
St. John of Jeruſalem, and he recovered and took execu- 


tion by elegit; the defendant, after the money levied, 
brought a ſcire facias to have the land returned, and it was 


ſued againſt the prior of St. John of Jeruſalem ; ; and it was 
held well, becauſe he was known as well by the one name 
as the other (a). | : 

| Bur a corporation by charter, it is ſaid, 3 it may 
either by charter or by act of parliament be empowered to 
purchaſe and grant by one name, and ſue and be ſued by 
another (þ ), yet cannot have two names to the ſame pur- 


poſe (c). This may be. true with reſpect to a grant by 
charter; but there ſeems to be no reaſon why an act of 


parliament might not empower a corporation by charter to 
uſe two names for the ſame purpoſe, 

THe King may incorporate a town by one name, and 
afterwards by another name, and then they ought to uſe 


the name of the ſecond incorporation (4). Queen Eliza- 
beth by her charter incorporated the inhabitants of Wells 


by the name of Mayor, Maſters, and Burgeſſes; King 
Charles the ſecond granted to them, that they ſhould be 


| known by the name of Mayor, Aldermen, and Burgeſſes; 
by this laſt name they entered into a bond, and the obligee 
ſued them by their former name. They pleaded non ejl 
factum, on which a ſpecial verdict was found, ſtating the 


preceding facts, and the queſtion made was, whether this 
was the bond of the mayor, maſters, and burgeſſes; 3 and it 
* adj udged that i it was 8 on the 288 that oy taking 


(a) 4. 3, 16. b. Bro. Corpor. 10. Niem 5 
(*) Vid. Sir William Jones, 262 | 
(c) Vid. 3 Salk. 102. Lutw. 508, 519. Hardres, 504 (4859: 
1 21 E. 4, 59. 1 Rol. 51 
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the ſecond letters patent, the firſt name was entirely ex- 


tin 3 (a). 


gur with reſpect to the e of the old name by a 
new charter, Holt, C. J. afterwards took this diſtinction: 


that where the new charter alters the con/titution of the 
corporation and new models it, there they ſhall loſe their 
old name; but that if the conſtitution, as to all its integral 


parts, remains the fame, though the new charter give them 
a new name, the old one remains. Thus, if a mayor be 


added, or a mayor and ma/ters be made mayor and aldermen, 
or an abbot and convent tranſlated into a dean and chapter, 
there they loſe their old name, becauſe the integral parts of 
the corporation no longer remain the ſame. But if the 
ballitfs and burgeſſes villæ de Gippo accept a charter conſti- 


tating them bailiffs and burgeſſes ville Gipwici, this is a ; 


new name only, and they may {till uſe their former name, 

becauſe the town is the ſame, and the old conſtitution re- 

mains (5). | 
THovGH the name given by charter to a corporation 


may ſeem to expreſs only a definite number of perſons by 
their names of office, yet in all legal acts, and legal pro- _ 


ceedings, it muſt uniformly be underſtood to mean the 
whole corporate body. Thus, the merchant taylors of 
London were incorporated by the name of Maſter and 
Wardens of the Merchant Taylors of the brotherhood of 
St. John the Baptiſt, in the city of London, and their ſuc- 


cehors; and it was granted to them, that they ſhould pur- 


2585 and ſue wy the name of Maſter and VV ardens of the 


(a) Knight et ux y, mayor, maſters, and burgeſſes of Wells. 


114, Raym. 80. Lutw. 508. 


(6) 2 Ld. Raym. 1239. Salk. 435; in the latter book the examples | 
mentioned are of © bailiffs and burgeſſes“ being changed into“ mayor 
and burgelſes,” „ or © mayor and aldermen.“ | | 
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Merchant Taylors : and that the ſame maſter and warden 
' ſhould make ſtatutes and ordinances. It was held that by 
this name, the Mater and Iardens, ſhould be underſtood, 
not the five individual perſons who were the maſter and 
four wardens, but the whole eee in their politic ca- 
pacity (a). 

WHERE any alteration is ds in the name of a corpo- 
ration, whether by the addition of another component 
part or otherwiſe, they retain the property, franchiſes, 
rights and privileges, which belonged to them before tlie 
alteration, and are equally liable to all claims to which they 
were ſubject before (5). 5 

Tus the people of York preſcribed as mayor, bali, 
* citizens, to take and ſeize as forfeited, all goods foreign 
bought and /oreign fold till the time of Richard the fecond, 
when they were incorporated by the name of Mayor, 
Sheriſfs, and Citizens, after which they claimed the fame . 
privilege as mayor, fheritts, and citizens, and the o laim 
Was allowed (c). 

So, if liberties be given by the King's charter to the : 
bailifts of a town, and afterwards they are incorporated by 
the name of Sheriffs, and the privilege conferred upon 
them that they ſhall implead and be impleaded by that name, 
they ſhall retain under the name of 1 all their fran- 
chiſes, which they had as bailiffs (4). | 

80, where a corporation under the name 2 of a ' Communal, 
have certain poſſeſſions, and grant ſeveral covenants and 
annuities, and afterwards by the King's grant they have 
bailiffs added to them, and their name Altered to that of 
Bailiffs and Commonalty, they are not . from 


(o) Moore, 682. (0) 2 H. 6, 9. 21 Ed. 4, 56ct 5 4 00. 5 
(e) Dyer, 279, cited Moore, 582. 9 
(4) 14 H. 6, 12, cited Moore, 581. Tenk, 99. ; 

lh | annuities, 
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annuities, covenants, &c. to which they were liable before, 
nor is their previous property affected by it (a). | 
 HowEVER frequently the name may have been changed, 
the law, with reſpect to their ancient property, franchiſes 
and duties {till continues the lame (b). 

80, 


(a) 2 H. 6, 9. 21 Ed. 4, 56. 4 Co. 87. 
(%) From time immemorial to the 14th of Richard the 20; chin ex- 


ilted | in thecity of London an aſſociation cf men, who, by the name 


of Taylors and Armorers, Lincarun Armiturarum; were accuſtomed 
to make ordinances for the government of the men of that myſtery, and 
tor the maintenance and relief of their poor, and to enforce theſe ordi- 
nances by the impoſition of penalties.—Ed. - 3, in the firſt year of his 
reign, granted by charter that they ſhould hold a guild once a year, as 
they had been accuſtomed, make ordinances, and correct the defaults of 
ſervants under the inſpection of the mayor or his deputy. Richard the 
ſecond, in the 14th year of his reign, confirmed. the charter of Ed. 37 


and granted to them and their ſucceſſors, that they might uſe the good 


cuſtoms relating to the guild, which they had uſed, but which were not 
expreſſed in the patent of Ed. 3. That they might clect from among 
themſelves a matter and four wardens, for the better government of the 
company for ever; and that the maſter, wardens, and brothers of the 
company, might aſſemble and make ordinances, as they had been of 
old accuſtomed, —Henry 4th, in the 4th year of his reign, confirmed 
the laſt mentioned charter, and incorporated them by the name of Maſ- 
ter and Wardens of the Company of T aylors and Armorers, Linearum 


Armiturarum; of St. John the Baptiſt, in the city of London: theſe _ 


ſeveral charters, and all the privileges and franchiſes granted in them, 
were confirmed hy act of parliament in the 1ſt year of Ed. 4, to the 
ben maſter and wardens of the company of taylors and armorers, linea- 
rum armilurarums of St. John the Baptilt, and their ſucceſſors.— He enry 
the 7th, in the 18th year of his reign, changed the name to“ the Maſter 


and Wardens of Merchant Taylors of the Company of St. John the 


Baptiſt, in London, and granted that they ſhould purchaſe and implead, 
&c. by the name of Maſter and Warden of the Merchant Taylors.— 

t was held, that under this latter name, they ſhould enjoy all the rights, 
privileges, &c, which they had obtained by preſcription, or by means 


of 
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So, all grants made to the inhabitants and * men or 
citizens of ſuch a place, ſhall be enjoyed by the corporation 


of the ſame place, if they be afterwards incorporated by 
the name of mayor and commonalty, or by any other 
name (a). | | 


IT is a general rule that a commratin cannot tale, but 
by their corporate name. The chapel of St. Stephen was 
| Incorporated by the name of dean, canons, and vicars, and 
then a grant of Jand was made to them by the name of 
preſbyters or chaplains of St. Stephen and their ſucceſſors, 


and the grant was adj udged void (5). 
Bur a grant made to Richard Abbot of D. where his 
name was John, was held good, becauſe it would have 


been good by his corporate name of Abbot without tue 
| wore Richard (c). | 


of any of the former charters. Vid. Moore 576. In Haddock's c aſe, 


Raym. 439. 1 Ventr. 355, all the court held © that a zeav charter docs 


not merge or extinguiſh any of the ancient privileges ; but that the 
corporation may uſe them as before; that if it ſhould he otherwiſfe, it 


would be very miſchievous to molt of the corporations in England, who 


have taken new charters, but were ancient Corporations before. And 


in the caſe of the mayor, aldermen, and burgeſſes of Scarborough v. 
Butler, in 3 Lev. 238, which was an action brought by the corporation 
by this their new name, for a debt which had originally become 
due to the old corporation by the name of bailiff, &c. judgment was 


given for the plaintiffs, and at the end of the caſe it is ſaid that 
no doubt was made of the debt due to the firſt cor poration remaining 


due to the new, after the name changed by the letters patent.” The 


form of all the pleadings, where, after the change of the name, a cor- 
poration claims ſomething to which 1t was intitled before, ſhews that 
the alteration of the name makes no change in their rights, Kc. vid. 


(a) 21 Ed. 4, 55, cited Moore 581, | 
(5) 21 Ed. 4, 55, 56. Bro. Corp. 65. 
(c) 27 Ed. 3, 85. Bro. Corpor. 80. 
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So, a bond given to Dr. Craven (maſter) 3 the fel- 
lown and ſcholars of Suſſex and Sidney College, to be paid 
to the maſter, fellows and ſcholars, is a bond to maſter, &c. 
in their corporate capacity, and not to the maſter whoſe 
name is mentioned in the beginning of the bond, in his na- 
tural capacity (4). | N 

IF, by a charter granted to the ien of a nl it. 
be granted that they ſhall be incorporated by the name of 
mayor, Citizens and commonalty, and there be a ſubſe- 
quent clauſe in the ſame charter to this effect; © we grant | 
to the citizens aforeſaid that they ſhall not be impanneled 

on any jury out of the city; this {hall be effeCtual to con- 
fer the privilege of exemption on each particular citizen. 
Phe arguments againſt it all proceed on the principle that 
this _ grant being © to the citizens aforeſaid,” and not 
to the © mayor, citizens and commonalty,” it is not a 
grant 8 the corporate name, and is therefore void: the 
beſt anſwer ſeems to be, that the words © we grant” are 
equivalent to © we will ;”” and that inſtead of being a grant 
by a wrong name, it is nothing more than the expreſſion 
of the King's will, that the members of the corporation 
before conltituted, ſhould enjoy a particular privilege (4). 

THE corporate name of the abbot of York was « Abbot 

of the Monaſtry of the bleſſed Mary of York ;” a bond 
was made to him by the name of © Abbot of the Monaftry 
of the bleſſed Mary without the walls of the city of Vork: 
the abbey was in fact without the walls, but was within the 
city, and therefore, it is ſaid, the bond was held good (c); 
] do not, however, ſee the force of that reaſon, and I con- 

_ ceive that if the abbey had nt been within the city, that 
would have made no difference, though if it had been 
within the walls, it might. 


(a) The maſter, fellows, and ſcholars of Suſſex and Sidney Colleg 
v. Davenport, 1 Wilſon 184. 


(9) 21 Ed. 4, 55, 56, Bro, Corp. 65. c (e 10 Co, 125 b. 
| | Kine. 
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KixG Manny 8th granted to the mayor, burgeſſes, and 
inhabitants of Lynne, that they ſhould have the name 
of © Mayor and Burgeſſes HDi borough of Lynne Regis,” 


and be called by the /ame name and by no other; a bond was 


made to them by the name of © Mayor and ee of 


Lynne Regis: it was contended, that the omiſſion of the 
words © the King's borough” before the words of Lynne 


Regis, made a material variance from the name of the 
corporation, for that theſe words were parcel of the name 
and that this objection was ſtronger here, than it 5 


have been in a common caſe, becauſe the King, after hav- 


ing 9 given them their name, had not only ſaid in poſitive 
terms that they ſhould be called by that name, but had 
added negative e words © and by no other.” After ſeveral 
arguments at the bar, the court gave judgment that the 
bond was good; for that the words © by the fame name 

and by no other“ might be underſtood in two different 
ſenſes; they might mean © the ſame in words and ſyl- 


lables, and “ the ſame in ſenſe;”” that in grants and con- 
veyances, it was ſufficient if the name of a corporation was 


the ſame in ſenſe, though it vas not the fame in words and 


ſyllables, and that the preſent variance was in words and 


iyllables oy. and not in ſenſe, and therefore not ma- 
terial (a). | 

TE miſnomer of a corporation in a grant by act of 
parliament or by deviſe ſhall not in general avoid the 
erant, for theſe are ta be taken according to the intention 


of the grantors; and therefore when the deſcription of a 


corporation in an act of parliament or in a will is ſuch, 
that the corporation really intended is apparent, and it is 
impoſſible that it ſhould be applied to any other corpo- 
ration, the act of parliament. and the will ſhall take effect, 


though the right name of the corporation be not preciſely 


(e) Caſe of © the mayor and burgeſes of Lynne. 10 Co. 122—126 


followed 
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followed (a): and therefore where one deviſed certain tene- 
ments in London for life, with remainder eccleſie Sant; 


Andre de Holb', it was adjudged that“ this deviſe was good 


to the corporation of the parſon of the church of St. An- 
drew in Holborn, and his ſucceſſors, for that ſuch deſerip- 
tion in a will, was ſufficient for that purpoſe” (4). - So, if 


a deviſe be made to the univerſity of Oxford, or to the city 
of London, or to Trinity College in Cambridge, it would 
be good, and the true name of incorporation implied; for 


8 


by theſe deſcriptions it is apparent that the deviſor meant 


that the incorporate body, in cach caſe refpeCtively, ſhould 


take (c). So, where the parliament gave a beneſice to the 


chancellor and fcholars of Oxford, and their ſucceflors, 


this deſcription was held ſufficient to exprels the meaning 
of the makers of the act, that the corporation of the uni- 
verſity of Oxford, which has a chancellor and ſcholars, 
ſhould take it, and that no other corporation could (d). 


Ir is a general rule that a corporation ſhall gent only by 


its proper name of incorporation, though every minute 
variation in the name is not material to avs: its grant; 
but what variation ſhall be material or immaterial for 
that purpoſe, it is difficult to ſay, with any preciſion: 


many of the caſes on that ſubject (and they are very 
numerous) ſeem to have been decided on principles very 


remote from thoſe of good ſenſe - ſome of the moſt re- 
markable here follow: 


AN almſhouſe was incorporated by the name of the 


Almſhouſe of John Iſbury, founded at Lambourne, and 
the poor of the fame almſhouſe were empowered by that 


(a) 10 Co. 57 b. in the Chancellor of Oxford's caſe. : 
(5b). 21 R. 2, Deviſe 27, cited 10 Co. ub. ſup. 

(c) Id. ibid. vid, ante, page ror, 102. 

44) 10 Co. 57 b. ubi ſupra. = 
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name to purchaſe, demiſe, &c. and by the deed of fora. 
tion, after the death of the founder, the © warden of the 
college of the bleſſed Mary of Wincheſter in Oxford,” and 
his ſucceſſors, were appointed viſitors: an indenture was 
made between « Thomas W hite, the warden of New Col- 
lege in the univerſity, of Oxford, viſitor of the almſhouſe of 
John Iſbury at Lamborne i in the county of Berks, and the 
poor men of the ſame almſhouſe on the one part, and the 
leſſee on the other. 1 he name of the viſitor in the leaſe, 
differing from the name in the deed of foundation, was held 
a miſnomer; the joinder of the warden in the leaſe was 
alſo held fatal, becauſe he appeared by that to be the head 
of the corporation, and there was no ſuch en 
founded by John Iſbury; the words * poor e“ too were 
held to make a 1 variance, becauſe under the ge- 
neral word © poor” might alſo be included poop wo- 
men (a). 5 
TAE corporation of the cellove of | Eaton was erected by 
H. 6, by the name of Præpoſiti et ſocii Collegii Regalis 
Collegii beatæ Mariz de Eaton juxta Windſor. In the 
time of Edward the ſixth, Sir Thomas Smith, Knight, being 
provoſt, a leaſe was made by the name of © Praepo/iti 
et focii Coilegii Regalis de Eaton,” omitting © Collecium beate 
Maria, and by the opinion of all the Juſtices this leaſe 
was held void (2). | 
KING Henry VIII. E the 3 of Trinity | 
College, Cambridge, by the name of © maſter, fellows, and 
| ſcholars of the college of the holy and undivided T rinity in 
the town and univerjity of Cambridge” in the time of Ed- 
ward 6th they made a leaſe by the name of maſter and 
fellows of Trinity College in Cambridge: by thoſe who 
wiſhed to impeach the validity of this leaſe, it was argued 


(a) Moore 285, 287. (6) Dyer 1 50, pl. 23. =} 
OE 5 | that 
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that there being two places, the town and the univerſity, 
mentioned in the name of incorporation, one of them could 


no more be left out in a leaſe than the other; that if the 
leaſe had been made by the name of the maſter of the 


college —in the town of Cambridge, this would- have 
been an expreſs excluſion of the univerſity, and for that 
reaſon the leaſe without queſtion would have been void; 


the caſe, it was ſaid, was the ſame here where the excluſion 


was implied: that if a ſtranger demanded poſſeſſions of 
of them in a præcipe quod reddat, he mult fue them certainly 
and preciſely; much more, therefore, when they parted 


with their poſſeſſions by their own act, muſt they be ſup- 
poſed acquainted with their own name (4). In ſup- 


port of the leaſe it was ſaid, that though every corporation 
muſt be limited to ſome place certain, that could not ſup- 
port the objection here, for that in fact a place was men- 


tioned; and as to two places being mentioned in the name 


of incorporation, that was not an objection well founded, 


for as a material body could not be in more than one place 
at one and the fame time, ſo neither could a body corporate, 
which always continues its reſemblance to the body na- 


tural : but admitting that a body corporate might be found- 


ed as of two places, yet it was inſiſted that was not the 


caſe here, for that an univerſity was not local but perſonal; 
in confirmation of which aflertton were cited an inſtance 


of a writ addrefſed to the chancellor and univerſity of 


Oxford by H. 3, to remove the univerſity to another place, 
when he intended to hold a parliament there, and was 


afraid there would not be room for the parliament and 
the itudents together, and of another writ directed in the 


ſame manner, deſiring them to return: a record was alſo 


55 (a) The fair inference from this ſeems to be, that if they do not uſe 
their right name, the leſſee ought not to ſuffer for their neglect or fraud, 
. 8 | "cited 
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cited to the fame point of the 49 Ed. 3, which recited that 
there had been contention between the ſcholars of Cam- 
bridge, and the townſmen there, and that the former had 


gone to Northampton, and petitioned the King for per- 


miſſion to erect an univerſity there; that the King had 


fent his writ to the mayor of Northampton, commanding 
him not to ſuffer the ſcholars to remain there, and declaring 
that he would not there erect an univerſity.— Theſe, it 
was contended, proved that an univerſity was not properly 
a place, and that therefore the omiſſion of it could not pre. 


judice the leaſe. 
Two of the juſtices ( a) argued that the leaſe was good; 


the chief with the two others that it was bad (b); the caſe 


however was adjourned, that the parties might have an 


opportunity of ſettling it without the judgment of the 
court: this, however, not taking place, Williams the 

next term brought into court, a decree of the Court cf 
Wards, in a caſe reſpecting this very college, in which it 
appeared, that they claimed certain land by virtue of a 


deviſe made to them by the name of © Maſter, Fellows, 
and Scholars of Trinity College in Cambridge;“ in this 
decree the point immediately applicable to this caſe was, 


whether, as the name by which the corporation was incor- 
porated, was that of © Maſter, Scholars, and Fellows of 


the holy and undivided Trinity in the Univerſity and 


Town of Cambridge,” this deviſe was good by the other 


name, and the judges had declared that it was (00. — WII“: 
liams offering this record in ſupport of his opinion, ſaid, 


- that he conceived there was no difference between a grant 
and a deviſe, nor between an eſtate or conveyance made 


(2) Croke and Williams. | 
(6) Flemming, O. J. and Fenner and Yelverton, ; 


(e) Vid. ante, PAge 102, 
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20 them, and a conveyance made by them.—The judges 


who ſupported the other: ſide of the queſtion, ſaid there 
was great difference between a deviſe and a grant, for that 


in a will, it was ſufficient that the name was ſo deſcribed 
that the intent of the teſtator might be known; and as to 


there being no difference between a conveyance made by 


them and one made 70 them, they agreed thus far, that 
where they were parties to the. conveyance, and muſt 
neceſſarily be conuſant of 5 there the e would 


hold (a) 


Taye dean and chapter of Carliſle were FF 2 
by the name of the Dean and Chapter of the Cathedral 
Church of the holy and undivided Trinity of Carliſle,” 


and they made a leaſe by the name of © Dean of the Ca- 


thedral Church of the holy Trinity #©: Carliſle, and the 


whole Chapter of the Church aforeſaid:“ four objections 
were made to this leaſe; 1. That the word © undivided” 
was omitted. 2. That in Carliſle was uſed inſtead of of” 
Carliſle, which was the true name. 3. That the word 
whole was added; and 4. That the regular order of the 


words was not obſerved. But it was reſolved that the leaſe 


was good, notwithſtanding theſe. variances, becauſe they 


were only in words and ſyllable s, and not in the Jub lance of 


7 the name (c). 


Tas dean and chapter of W ore were incorporated 
by the name of the “ Dean and Chapter of the Cathedral 


Church of Chriſt and the Blefled Virgin Mary of Wor- 


celter:” they made a leaſe by the name of the Dean of 
the Cathedral Church of Chriſt and of our bleſſed Lady 


(2) Brownl. and Goldf. pl. 2, 243=247. Vid. the caſe of the 
corporation of Miniſter Dei pauper is domus de Donington et PAUPCIES, 


Ke. 2 Anders. 116, (6) 33 H. 8. 


(c) 10 Co. 124. b. Moore, 233. 1 Anderſ, 203, 206; 208. 
Leon. 159. 2 Bulſtr. 303. Dyer, 278, pl. 1. 5 
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the Virgin of Worceſter, and the Chapter thereof: and 


notwithſtanding the alteration, and tranſpoſition, this was 


held to be no material variance (a). 

Ting dean and canons of Windſor were incorporated 
(% by the name of © the Dean and Canons of the King's 
tree Chapel of St. George the Martyr within 41s Caſtle of 


 Windfor :” in the time of King Philip and Queen Mary, 


they made a leaſe of lands by the name of “ the Dean and 


Canons of the King and Queen's free Chapel of St, 
George within thc Caſtle of Windſor:“ here three vari- 


ances were obſerved. 1. That inſtead of © the King's free 
chapel” were ufed © the King and Queen's free chapel.” 


2, That the word © martyr” was omitted; and 3. That 
inſtead of the was uſed His caſtle, 


The two latter vari- 


ances were held to be immaterial, becauſe, they were 
variances in words and ſyllables only, and not in ſub/tance 
for that © St, George included the © martyr,” as the 
4 Trinity“ implied and included the word © undivided,” 
and that „ within his caſtle of Windſor” and « within the 


-caltie * were in fact the ſame, for they both meant 


within the King's caſtle:“ but the firſt was held to be a | 


variance in /ub/?ance, for that though at the time of making 


the leaſe the chapel was, in truth, the King and Queen's | 


free chapel, © yet the corporation ought to be ſuch as was 
given by the founder, and that ſhould not be altered by the 


alteration of the name of the founder or of the owner of 
the caſtle; as if a college had been incorporated in the 


time of Edward 6th, by the name of Maſter and Fellows 

of King's College, they could not in the reign of (Queen 
Elizabeth have made a leaſe by the name of Maſter and 
F cllows of Queen's College“ (e). 


(a) 2 Bulſtr. 302. (b) By act of parliament in the 22 Ed. 4. 
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A COLLEGE in Oxford was incorporated by the name 
« Gardiani et Scholarium domus ſive Collegii Scholurium 


de Merton in Univerſtate Oxaniæ;' they made a leaſe by 


the name c Cuſtodis domus five Collegii de Merton in 


Oxonia et Scholarium ejuſdem domus:“ four objections 


were taken on account of variance. 1. That the word 
 cuſtas was uſed inſtead of gardianus. 2. That the leafe 


was by the name “domus live collegii de Merton,“ feh- 
larum being omitted before de Merton. 3. That the leaſe 
was * in Oxonia'' inſtead of © in univerſitate Oxoniz.” 
4. That the order of the words was not obſerved, for that 


the word ſcholares was removed out of its place, and put at 


the end, inſtead of coming immediately after the guardian. 


The ſecond variance was held to be a variance in ſubſtance, 
e for that the act of incorporation had baptized the college 


by the name of the College of Scholars of Merton, and 
they had made the leaſe by the name of the College of 
Merton himſelf, who in truth was the founder :”* but the 
other three variances were held to be immaterial, & for that 


- rardianus was the fame as crſtos, and in Oxford and in the 
univerſity of Oxford, meant the ſame thing, and the ſenſe 


remained the ſame, notwithitanding the tranſpoſition of 


the word © ſcholares?” (a). 


KixG Henry $th incorporated the hoſpital of. the 8 
by the name of © the Maſter and Chaplains of the Hoſpital 
of the late King Hemy 7th / the Savoy :” they made a 
leaſe by the name of © William Ogle, Maſter of the Hoſ- 
pital of King Henry the 7th, called the Savoy, and the 
Chap! ains of the ſame.“ 


AFTER a long argument at the bar of the nat 


this caſe was argued by the barons, and two of them (2) 


(a) 10 Co. 125 a, Moore, 266. 1 Anderſ. 196 : in this laſt book 
the caſe ſeems.very incorrectly reported. 
(6) Clark and Gent. | 355 
| R 2 _ againſt 
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againſt the -Chief Baron (a), were -” opinion that the 


name by which the leaſe was granted, was mareri:''; vari- 
ant from the name of incorporation, wich 6, imon they 
ſupported on this argument, © that in ande many 


things are not as they are called, but one thing is the thing 


in truth, and another the thing in appellagon; that there- 


fore the leaſe being made by the maſter and chaplains of 


the hoſpital called the Savoy, it was not certain that it was 
the leaſe of the maſter and chaplains , the Savoy; for that 
one hoſpital might be called the Savoy, and another actually 


be the Savoy, and that therefore-it was not to be intended 


that the hoſpital of the Savoy, and the hoſpital caed the 
Savoy were the 5 corporation. | 


Iv order the better to anſwer this argument, the Chief 


Baron made a diſtinction between a place generally which 


contained within itſelf ſeveral particular places, having 
each a diſtinct known name, and a particular place which 
comprehended no other place within it: thus, London 
comprehends ſeveral wards, ſeveral pariſhes, ſeveral ſtreets 


of different names, in which place it would be abſurd to 


call the particuler by the name of the general, as to fay the 


Black Friars called London, inſtead of the Black Friars in 
London; but the hoſpital of Chriſtchurch, or the hoſpital 


called Chriſtchurch in London is the ſame, becauſe Chriſt- 


church is a particular name, which does not comprehend | 
other places of other names in itſelf, —Again, the abbey ct 
Bermondſey, and the abbey called Bermondſey is the fame,” 


and yet the abbey of Weſtminſter, and the abbey ca 
Weſtminſter is not the fame, becauſe Weſtminſter is the 


name. of a place general, which contains ſeveral partic ulars. 
—He contended, therefore, that the hoſpital F the Savoy, 


and the hoſpital calied the aner were ſubſtantially the {ame 


(a) Manwood, 


3 2 . s 
thing 3 
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thing 3 for that the words of, in, and called, were con- 


| founded in grants, and had all the ſame fiynifc ation; as it a 
man, having 2 anor of Dale, leaſed his “ ni nor of Dale,” 


or his © manor called Dale, or his © manor in Dale,” in 


can care the manor would paſs (a), He further obſerved, 


that inaſmuch as in every ſuch leaſe, there was a perfect 
underitanding of the parties on both fides, the intereſt 
ſhould pals to the leſſee, and it was unreaſonable that the 
ſucceifors of thoſe perſons who. made ſuch leaſes ſhould 


avcid them for a trifling circumſtance againſt the expreſs 


intendment ci ner mredeceflors, who had taken money of 


the leſſce, and bod dane an act which they thought valid, 


and niight aud 5 nave amended in their grant, if they 


had known chat ſuch nifake exited, As, however, the 


chief baron was vat ons juiige ag; unft two, the plaintiff who 


withed to ſec aſida dle]. 1 had jud ment: a writ of error 
was brought 11} dice ches Aer 3 er, but while i it was 
depending, the .catt, was compounded for money (U). 
Loan Cokt alludug to this caſe, exprefies his diſap- 
probation of the judgment in theſe terms. It is true 


wW 


that judgmenc was given in the Exchequer by Baron 


Clarke and Ern Gut, againſt the opinion of Sir Roger 


Manwood, Chief Baron, t5tis viribrs:; and after the writ of 
error brougnt, and the cale argued at the bar, the jaid | 
ih. 13 Fanſhaw con pounded | wits Paſcal for his leaſe, 


and 1 was of counſel with the laid Thomas Fa haw: and 
I conceive that there is Ur . dickerence betwixt © the 


(a) This co v® the manor of D. Ry the ls who argued on the 


other fide, obſer ved, was not always lov; it was a where it appeared 
that the vill, town, or place called Dale was coextenſive with the 


manor; but it might h-7pen that there were two manors within the 


place, then either of them might be called tne © manor of Dale, but 
neither of them could be called the manor called Dale.“ 1 Anderſ. 218. 


(% Moore 236. 1 Anderſ. 202, 219, 1 Leon. 189. 
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mayor and commonalty of the city of London,” and © the | 


97 


mayor and commonalty of the city called London,” unleſs 


it can be ſhewn that there are two diſtinct corporations 
which have theſe two diſtinct names (a). 


JoHN ALcock brought an action of treſpaſs againſt 
Henry Ayray, doctor of divinity, and others, and declared 
of a treſpaſs in a houſe of the plaintiff, called the Parſonage 


Houſe, and two cioſes of the plaintiff, ore called the Par- 


ſonage Cloſe, and another contain.ng ten acres of glebe 


land, at Charleton f per Otmore, in the county of Oxford : 


the defendants pleaded not guilty, on which a ſpecial ver- 
dict was found to this effect; that the places in which the 
treſpaſs was committed were parcel of the glebe of the 
rectory of Charleton ſuper Otmore, of which Henry 


Ayray, at the time of the treſpaſs and of the verdict, was 


parſon: that Edward the third, in the 14th year of his 
reign, had granted to one Robert de Eglesfield to found, 


in a certain houſe of his in Oxford, a collegiate hall of 
ſcholars, pI and others, under the name of Aula 


Scholar” Regina de Oxon", qua per unum præpoſitum de 
dictis ſcholatibus - gubernabitur, and to give and aſ- 
ſign that houſe with the appurtenances prafatis præpgſito ct 


ſchelaribus, to have and to hold to them and their ſucceſſors - 


prepoſiis et ſcholaribus aule illius for their habitation for 
ever; it was further found that King James iſt had, under 


the great ſea), exemplified this charter in the records of the. 


chancery enrolled in the tower of London, and in the ex- 
emplification the clauſe of “ ſub nomine“ was © ſub no- 


mine Aulæ Reginæ de Oxon,” whereas in the charter it 
was * ſub nomine Aulæ Schelarium Reginæ:“ it was alſo 


found, that the ſaid Robert de * founded the college 


(2) i Co. 126 à. in the cale of the mayor and rates of Lynne. 


according 
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5 to his licence, and in bis la of foundation 
ordered that it ſhould be for ever called Au Regin, and 
that in ſeveral parts he called the Schalares, by the term 
Jum it was further found, that on the Sth of July, 1509, 

done Hugh Hodgeſon, then provoſt of the hall aforeſaid, 


and the ſcholars of the ſame,” who, it ſeems, were ſeiſed of 
the advowſon of the rectory in queition, by their deed - 


under their common ſeal, and by the names of Hugh 


« Præpoſiti Collegii Reginæ in univerſitate Oxoniæ, et 
ſociorum et Scholarium ejuſdem Collegii,” preſented one | 
Allen Scott to the church which was then void, who was ad- 
mitted, inſtituted, and inducted ; that the ſaid Allen being 


parſon of the ſaid church, and having become provoſt of the 
ſaid hall, in the roth of Elizabeth by his deed demiſed the 
ſaid rectory to William Shillingford for the term of 8 31 years, 


and that afterwards the © provoſt of the hall or college 


aforeſaid, and the ſcholars of the fame hall, by the names 


« Prepofiti Sociorum et Scholarium Aulz vel Collegii 


Reginæ in univerſitate Oxoniæ,“ patrons of the rectory 
of the church of Carleton ſuper Otmore, by their deed 


| ſealed with their common ſeal, confirmed the faid demile ; 


that the ordinary likewiſe confirmed it in the life time of 


Allen Scott; that Allen Scott died, after whoſe death the 


defendant, Dr. Ayray, was lawfully preſented, admitted, in- 
ſtituted, and inducted, and that the plaintiff had the eſtate 
and intereſt of William een "then the tr EP was 


found. 


THost who 8 the title of the defendant objetied 
that as well the confirmation, as the preſentation were ut- 


terly void, by reaſon of the miſpriſion of the true name of 
the corporation; the firſt queſtion therefore which Was 


wide was, what the true name of the corporation. Was; 


and they conceived it to be © Prepolitus ct Scholares 


R 4 1 5 Aula 
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Aulæ Scholarium Reginæ de Oxon,” which they collected 
from the words of the charter of licence, © a certain col. 
legiate hall de Scholaribus under the name of a 
Scholarum Reginz de Oxon quæ per unum prepolitum 
de dictis Scholaribus—gubernabitur :” this being therefor: 
the true name, there were five differences between it and 
the name uſed in the confirmation; three in addition, one 
in alteration, and one in omiſſion; in addition there were, 
firſt, the word © ſocii,” the confirmation being, © Prepoſi- 
tus, Socii et Scholares, where it ſhould have been © Pra. 
poſitus et Scholares;“ ſecondly, the words © vel Collegii,” 
and thirdly, the word © univerlitate.” In alteration there 
was the word * de” inſtead of “ in,” for the true name of 
the corporation was de Oxon,” and the confirmation was 
in univer/itate Oxon.” In omiffion, the variance was 
that the confirmation had “ Aulz Regine” inſtead of 
c Aulæ Scholar ium Reginæ.“ In the preſentation ſeveral 
variances were obſerved; one alteration of © Collegii” 
for © Aulz,” and the other miſpriſions, i in nition, alter- 


ation and omiſſion, | | | 

AFTER argument at the bar, the judges reſolved that 
the variance ariſing from the omiſſion of the word “ Scho- 
lariun” after the word “ Aulz” was the only one attended 
with any difficulty, and that that depended on what was 
the true name of the corporrtion, and what was the diver- 
ſity between the preſent caſe and that of Merton College 
before mentioned (g), which was affirmed * all the judges 
to be good law. 

r notwithſtanding the reſemblance N the preſent 
caſe to that, in the omiſſion of this word © Scholarium” 
before © Reginzr,” they reſolved that both the confirma- 
tion and preſentation were good for they were of opinion, 
on full contderation of the charter of Ed, III. and of the 


{@) Vid. ante, page 243. : 
inſtrumen: 
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inſtrument of Robert de Eglesfield, that the true name of 


the corporation was © Præpoſitus et Scholares Aulz Re- 


gina de Oxon;“ it appeared by the charter itſelf that the 
word © Scholares“ was neceſſary only once in the name of 
the corporation in the clauſe of © ſub nomine,“ the word 
was but once mentioned, and although in that clauſe, the 
words were © Aule Scholarium Regine,” yet when the 
word © Prapolitus? was introduced, the word “ Scho- 


laresꝰ ought in conſtruction to precede the words © Aulæ 


Regine;” if it did not, this would be a ſole corporation 


conliſting of a provolt only, for then the corporation would- 


3 


be ©< Prepoiitus Aulz Scholarium Reginz,” whereas it 


was acknowledged on all hands that this was a corporation 


aggregate conſiſting of provoſt and ſcholars: immediately 


aiter the words © ſub nomine Aulæ Scholarium Reginz* 


the following were added “ quæ per unum prepoſitum de 


dictis Scholaribus 


gubernabitur,” ſo that it clearly ap- 


peared that the word © Scholares” ought to be but once 


mentioned in the name of the corporation. This con- 
ſtruction was confirmed by the ſubſequent” parts of the 
charter, by the inſtrument of foundation, and by the uni- 
form practice of the corporation itſelf. By the charter, 
the founder was impowered to give the meſſuage with the 
appurtenances “ Præfatis Præpoſito et Scholaribus,“ to 


have and to hold to them and their ſucceſſors “ Præpoſitis 


et Scholaribus aulæ illius,” by which :t appeared not only 
that the King joined the words © Prepolitus and Scho- 
lares,” but gave the precedence to the word © Scholares“ 
before © aulæ illius,” and no mention was made of it after- 


wards; by the inſtrument of foundation, it was ordained 
3 | | = „ 
tat the college ſhould be always called“ Aulæ Regine, 


and not * Aulz Scholarium Revine.” The corporation 


elf from the time of its incorporation had never accepted 


any 
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any grant, nor made any grant, with the repetition of the 
word “ Scholares;“ it had always been mentioned but 
once, as appeared by a great number of precedents: It had 
never been called in vulgar appellation, © Queen's Scholars 
College ;” neither did any one know it by that name; every 
one knew it by the name of © Queen's College” (a). 
From all the caſes put together, we may collect this 


F general rule, that a variance from the preciſe name of the 
corporation, which makes no difference in the meaning, 
however different it may render it in words and ſyllables, 
will not invalidate a grant made by another to the cor- 
1 poration, or by the corporation to another, whether the 
bY | variance be by addition, omiſſion, or alteration of a word: 
4 i but from many of the caſes, we may be juſtified in remark- 
ing that in many inſtances, that which in former times 
1 would have been conſidered as a variance in ſubſtance, MW 
i; would now be conſidered only as a variance in ſyllables and Y 


+" Te 6 
* — 


TY | words. | | | 

| | Irx may appear to ſome into whoſe hands this work may 

FLY fall, that I have given myſelf a great deal of unneceſſary 

* trouble to detail ſo many caſes, on a ſubject, where com- 
mon ſenſe applied to cach particular caſe, muſt naturally 
be a better guide than a veluminous collection of pre- 
cedents : the beſt apology I can make is this, that in the 
books in which theſe caſes are reported, thoſe queſtions | 
which to this claſs of readers may appear fo trivial, make 
ſo conſpicuous a figure by the length and learned lumber 
of the arguments both at the bar and on the bench, that I 
was afraid another claſs of readers would have thought! 

7 had not done juſtice to the ſubject, had I treated it in 2 

| | manner more conciſe, | 
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To avoid grants or Read made by corp orations, on ac- 
count of a miſtake in the cor orate name, is certainly un- 


juſt, even though the variance be in what is called ſub- 


ſtance: it is impoſſible that the grantees or leflees ſhould 


know the real name of foundation; but the corporation 
muſt be preſumed to know it, and if they do not uſe it, they 
ought not to be permitted to take advantage of their own 


wrong. This injuſtice was felt and cenſured when the 


attempts made by corporations to ſet aſide their leaſes and 
grants became frequent, and was in a great meafure re- 


prefled in conſequence of the caſes of the mayor and bur- 
geſſes of Lynne and Dr. Ayray (a). In the former of 


theſe Lord Coke expreſſes himſelf to this effect. And 


tis well obſerved in Sir Moile Finch's caſe (5), that till 
this generation of late years, it was never read in any of 
our books, that any body politic or corporate endeavoured 
or attempted by any ſuit to avoid any of their leaſes, grants, 
conveyances, or other of their own deeds, nor any. other 
grants, &c. made to them for the miſnomer of their true 
name of incorporation. But after a window was opened 
to give them light to avoid their own grants for the milno- 


mer of themſelves, what ſuits and troubles (to avoid grants, 


&c. as well made to them as by them) have followed there- 


upon every one knows: but there, it was ſaid, that for every 


curious or nice miſnomer, God forbid that their leaſes or 
grants, &c. ſhould be defeated ; for there is a found differ- 
ence between writs and grants; if a writ be adj udged bad 
on account of a miſnomer, the only conſequence is that it 
abates, and the plaintiff may have a new writ of common 
right by the proper name (c); but he cannot of common 


(a) V. Jeok, 232, 270, 271, a note to Pi 536. 
(5) 6 Co. 65 4. | | 
(c) Per Manwood, C. . Andie 207. 
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right have a new bond or a new leaſe or grant -I con- 


ceive it would be reaſonable to drive him who would avoid 
a writing, demiſe, grant, &c. made by a corporation or 75 
it, by reaſon of any verbal or literal miſnomer, to ſhew that 


there are two corporations in the ſame city, borough, or 


town, one by the true name and another by ſuch name as 
is contained in the deed, &c. and fo leave the deed, &c, 


good, by or to one of them. But when in truth there is 


but one end the ſame corporation, leaſes, grants, &c. made 
by them or 7- dein, ought not to be avoided by ſuch nice 


and verbal variances, when in ſubſtance the true name of 


the -urporation, either by matter expreſſed or neceſſarily 


inplica in the words wemfelves, appears to the court”? (a). 
IN a leaſe, gr ant, or other deed made by a corporation 
aggregate, or any deed made to it, it is not neceflary tnat 


88 
the proper name of the head ſhould be mentioned, becauſe 


the proper name of ſuch a body politic i is the name of in- 
corporation, and not the names of any of the individuals On 


whom it is compoſed (%) 
Ix an ejectment, the W on a leaſe made by 


the warden and college of All Souls in Oxford, and ex- 


ception was taken that the name of baptiſm of the War 
den was omitted, but it was adjudged that it was not 
neceſlary (c) Js = 

THis point, however, ſeems anciently to have been un- 
derſtood otherwiſe, for we are told that it was ſaid by 
Littleton i in the reign of Edward the fourth, that * if dean 
and chapter make a leaſe without mentioning the proper 
name of the dean, the leaſe is void:” quod ſuit conceſſin 
per totam curiam (d), and Broke 1178 « ſec a « diverſity be⸗ 


: a) 26 Co. 7:6 5; (A) 3 Salk. 103. 
c) Carter v. Crumwel, Dyer 86 a. in margin. 
38 18 Ed. 4. 8 Bro. Corpor. 59. | 
| tween 
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tween a grant made by them and to them.” There is cer- 
tainly, however, no diverſity at this day. 
Tux naming or not naming the head may, however, 


{ometimes make a difference in the obligation impoſed on 


the corporation. by the deed after the death of the head in 
whoſe time it was made. Thus it is held (a), that if a 


dean and chapter, or a prior and convent, without naming 


the. head by his proper name, grant by the common ſeal, 
an annuity till the grantee be promoted to a benefice, by 
the aforeſaid dean or prior; the ſucceſſor of the dean or 
prior may make a tender of a benefice; but that it the 
dean or prior had been named by his proper name, the 
ſucceflor could not have made the tender, becauſe the word 


| aforeſaid, in this latter caſe, would have referred to the 


particular dean or chapter who made the grant. 
[x the caſe of a ſole corporation, however, the name of 


baptiſm muſt be uſed as well as the corporate name; and 


there is a difference between thole corporations ſole who 
have the fee ſimple in them and may have a writ of right, as 
a : biſhop or dean diſtinct from his chapter, and thoſe who 
have not the fee ſimple, as a parſon or vicar in the caſe of 


tune former the Chriſtian name alone is ſufficient z but in 
that of the latter both Chriſtian and firname muſt be 


uſed (6). 
As a corporation muſt take and grant by their corpo- 
rate name, ſo by that name they mult in general ſue and be 
mo and they. may fue by their true name of foundation 
ugh they be better known by another name; thus the 
3; and ſcholars of the hall of Valens Mary in Cam- 
bridge, brought a writ by that name, which was the name 
of their foundation, though they were better known by 

h ; | 


(2) 14 H. 7. vid. Dyer 86, pl. 96, 97, 9 
() Vid. 2 Inſt. 665, 8 . 
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the name of — - Pembroke Hall, and the writ was held 
zood (a). | 

As a corporation by donkey ation may have ſeveral names, 
they may ſue by the one name or the other, alleging that 
they and their predeceſſors have from time immemorial 


been known, and been accuſtomed to plead by the one or by 
the other (Y). It is ſaid, that if a corporation be known 


by a name, 1t is ſufficient to ſue them by that name (e), 
but this ſeems to be confined to the caſe of a corporation 
by preſcription, for it is ſaid, on another occaſion (d), that 


when a corporation is created by the King, and the com- 
mencement of it appears by record, it can have no other 


name by uſc, nor be named otherwiſe than as the King by 
his letters patents has appointed, and the court will not 
permit it to be ſued by another name. Yet I ſee no reaſon, 


why, in the caſe of a corporation by charter, which has ac- 


quired by long uſage a name of reputation different from - 
its real name.of foundation, may not be ſued by that name 


of reputation as well as a man may be ſued by a name of 


reputation different from his name of baptiſm, or why if the 


corporation plead a miſnomer, the plaintiff may not re- 


ply that it is known by the one name as well as 1 the 
other. | | 

A wRIT of ſc ire He was brought againſt the 0 and 
ſcholars of the bleſſed Mary and Saint Nicholas in Canter- 
bury. The provoſt and ſcholars pleaded that the college 


aforeſaid was of the foundation of H. 6, who by letters 


patent founded it by the name of the provoſt and ſcholars, &c. 


(a) 44 Ed. z, 35. . | 
Vid. 9 Ed. 4, a1. 13 H. 145 36 H. 7, 1, and 21 H. 6, 4, 
which laſt ſeems contra. = N 

(c) 8 Afl. pl. 24. Bro. Corpor, 40. 

(4) 1 Anderſ. 213. . 
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he. of Canterbury, and this variance was held to be a miſ- 
nomer, for this wiſe reaſon, that a man might be in ſuch a 
place and not of it, as St. Martin's le Grand i is 21 London 


but is not of London (a). 


A cHAUN TRV prieſt was incorporated by the name of 
Provoſt of tae Chauntry of C. a writ was brought againſt 
him by the name of Provoſt of the Houſe of C. this was 
held a variance ſufficient to abate the writ (b). 

A wRIT brought againſt the prioreſs of Newark of 
Dorcheſter. was abated, on the ground that it ſhould have 
been againſt the prioreſs of Newark only (c). 

Ir to the real name of a corporation any thing be added 


by way of ſynonyme or explanation, that will not make 


a miſnomer: as if a corporation conſiſt of maſter and con- 
freres, and they be ſued by the name of Mafter and 


Confreres frve Jun; the words froe oct are only ſur- 


1 (a). | 
AN action at the ſuit of a corporation aggregate to re- 
cover a thing due to them in their corporate right, mult 
not be brought in the name of their head alone, but in their 
full corporate name, unleſs it appear that the act of parlia- 
ment or charter by which they are conſtituted, enables 
them to ſue in the name of their head. Therefore where 


the preſident of the college of phy ſicians ſucd to recover 


a penalty for practiſing phyſic centrary to their charter, 
judgment was arreſted on the ground that the action ſhould 


have been brought in the name of the prefide at and 
college (e). | 


(a) 15 Ed. 4, b. Bro. Corpor. 33. 
| (6) 38 Ed. 3, 14, 15. Br. Corpor. 21. 
() 38 Ed. 3, 28. Bro. Corpor. 22 miſem. 25. 
(4) 20 Ed. 4, 12. Br. 183, Corpor. 8. | 
le) 2 Bulſtr. 185. 2 | 
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YET though i it appear that the head of a corporation i is 


enabled to ſue, in his own name, for any thing to which 
the corporation are intitled, this will not preclude % 
from ſuing by their name of incorporation; thus where 
debt was brought i in the name of the Preſident and College 


of Phyſicians to recover the penalty of 5]. per month, on the 


ſt. 14 H. 8, c. 15, for practiſing phyſic in London without a 


licence; on demurrer to the declaration, this objecticn, 
among others, was taken, that the action ought to have been 
brought in the name of the college only, or of the preſi- 
dent only, the words of the patent being, © quod ipſi per 
nomina preſidentis collegii Je communitatis facultatis 


medicine London,” ſhould ſue and be ſued; to which it 
was anſwered, that they were incorporated by the name of 


Preſident and College, and had, in conſequence of that, a 
power to ſue and be ſued by that name, and that this 


power was not taken away by the additional affirmative 


power which was given them (a). 


k have ſeen that, when an act of parliament grants 


any thing to a corporation, the grant ſhall take effect, 
though the true corporate name be not uſed, provided the 
name actually uſed be a ſuſhcient deſcription of the corpo- 
ration; but it is doubtful whether in ſuing to enforce its 


| . under that act, it can uſe the name therein mention cd, 


The only cafe ] find on this ſubject is the following: 
= HE univerſity of Cambridge was incorporated by the 
name of Chancellor, Maſters, and Scholars; the ſtatute (6) 
which diſables popiſh recuſants convict from preſenting to 


. veſts ſuch preſentations in the chancelior ai 
ſcholars of the two univerſities, diſtinguiſhing the counties 
within which each of them ſhall reſpectively preſent. — T be 


univerſity of Cambridge brought a guare impedit againſt the 


(4) 2 Sa lk. 451. «; i,. | 
archbiſhop, 


7 


5 


/ 
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Wis 


archbiſhop of York, by the name of Chancellor and Scho- 


lars : the defendant pleaded in abatement, that the univer- 
 lity was incorporated by the name of Chancellor, Mafters, 


aud Scholars, and that therefore they had ſued by a wrong 


name: the Court of Common Pleas gave judgment of 
c reſpondeas ouſter," 


7 


on which the defendant brought a 
yrit of error in the King's Bench. 

[x favour of the univerſity it was argued, that a corpo- 
ration may have one name by which they may take, and 
another by which they may ſue (a) ; it did not therefore 
follow, that becauſe the univerſity was Incorporated by one 


name, they could not fue by another; the act of parlia- 


ment veſting this right in them by the name of Chancellor 
and Scholars, was an incorporation of them, as to this 
particular purpoſe: this could be done by letters patent; (6) 


much more might it be done by act of parliament; and if 


tis were fo, the very act of parliament was a falſiſication 


of the plea.— To this it was auſwered, that if the univer- 
4 


Iity had in fact one name by which they might take, and 
another by which they might ſue, they ought to have 


* 


ſnewn it; that the act of parliament operated only as a 


deſcription of perſon, as a deviſe would do, and not as an 
corporation to a ſpecific purpoſe. | 


PARKER, C. J. obſerved that the declaration ſet forth 
the act Or pailiament as an authority to ſue by that name, 
vyaich put it on the defendant to ſhew ſome ſpecial matter 
to avoid it, as the acceptance of another charter, by another 


name, at a time ſubſequent to the act. - Powys, ſenior, 
bid, that © chancellor and ſcholars” was ſuch a name as 


comprehended the whole univerſity, for that it included 
both head and members.—The other two juſtices, Eyre 
and Powys, junior, ſaid that it did not follow that What 


1 


() Rol. 513. () 2 H. 7, iz. 4 Leon. 190%: 
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was ſufficient as 4 deſcription to enable a 8 to take, 
was a name by which he might ſue (a). 


In all legal proceedings, where a corporation is intro- 
duced, its true name muſt be uſed, whether it be a party 
to the proceedings or not. 

Is an action on a contract for the transfer of a certain 
quantity of South Sea ſtock, the plaintiſf declared, that 
in conſideration that he had undertaken to transfer to the 
defendant 8oo]. “in capitali fundo gubernatoris et ſocietatis 
mercatorum Magnz Britanniz negociantium ad marie 
auſtralia et alia loca Americz et pro incitatione piſcationis, 
anglice vocato South Sea Stoch, the defendant promiſed to 


accept it, and pay 5600l.—On <« non aflumpſit” being 
_ pleaded, the cauſe was tried at Guildhall, and one of three 
objections taken to the declaration was this, that thc 


name of the South Sea company was miſtaken, for that 


there was no ſuch word as auſtrialia for ſouth, the prope: 
Latin word being auſtralia, without the 7. On this, as 


well as on the other objections, a verdict was allowed to bc 
taken for the plaintiff, with leave for the defendant to ap- 
ply to the court for a new trial; and on an application for 


that purpoſe, after great debate, a new trial was granted, 


on the ground that the plaintiff had failed in proving his 


declaration ; for the evidence being of a promiſe to accep! 
South Sea ſtock, and the name of the corporation being 


ſet out with an inſenſible word, © auſtralia” inftead oi 
« auſtralia,” the declaration did not deſcribe that corpor?- 
tion, and conſequently the agreement ſet forth, was te 
transfer a ſtock different from that which was proved by 


the evidence: and it was held, that if the word auſtralia 


were rejected, as the counſel for the plaintiff would have 
had it, that would not help the plaintiff, for then the cor- 


(a) 12 Mod. 207, 208, 5 
— 8 | _ poratio 


; ſu 


poration deſcribed would be, © the governor and company 
of merchants trading to the ſeas and other places in Ame- 
rica,” but would not be that corporation, part of whoſe 
ſtock, it was proved, was agreed to be transfered (a). 
Ax act of parliament gave power to the juſtices of the 
county of Surry, at their quarter ſeſſions, on the applica- 
tion of © the mayor, aldermen, and commons of the city 
of London, in common council aſſembled, to iſſue a 
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value of certain eſtates; an order was made by the juſtices 
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a precept and ſtating all the ſubſequent proceedings; 
this order being removed by certiorari into the King's 
Bench, this objection, among others, was taken to it, 
that it ſtated the application to have ba made by the 
| mayor, commonalty and citizens, inſtead of being made by 
i We the mayor, aldermen, and commons, according to the direc- 
x WT tions of the act. The court held the objection to be well 
b. founded, for that the bodies deſcribed in theſe different 
or WWF terms were diſtinct, the one being a ſelect body, the other 
d, q the corporation at large, and that they could not go into 
Ais 1 the examination of any fact tending to reconcile ſuch diſ- 
pt tinction, or to ſhew that in truth the former were the 
ng I proper perſons; and on this objection, among others, the 
of {WE order was quaſhed (b). 


5 * 2 * 4 * * * Ps. 
W 


. „ 

„ What afts a Corporation aggregate muſe a by deed, an 
) 3 

v; | | ꝛc hat it may do without deed. 

alia WW Tris queſtion ſeems by the old books, to have been the 


ave WF ſubject of conſiderable controverſy among the juſtices. 


(a) 2 Ld. Raym, 1518. 2 Str. 7775 
: % Rex v. Croke. Cowp. 26=29. | : 
og 8 2 : Some 
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precept to the ſheriff to ſummon a jury to inquire into the | 


at their quarter ſeſſions, ſtating, that on the application of 
the © mayor, and commonalty, and citizens,“ they iſſued 
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Some 20 fo far as to ſay, that without deed a corporation 
cannot do any act whatever. One (4) makes a diſtinction, 


which ſcems to be founded in good ſenſe, between the caſe 


of a corporation aggregate, conſiſting of many perſons, 


one capable and the others incapable, as abbot and convent, 


and corporations aggregate of many perſons capable, as 
mayor and commonalty, or dean and chapter; the former 
he ſeems to intimate may do many acts without deed, be- 
cauſe the abbot is the only perſon capable, and the oracle 
of the whole, the reſt being incapable of any act, becauſe 
they are dead in law: but corporations of the other kind 
being compoſed of perſons all of whom are capable 0 
action, there is no individual who can be conſidered as thi 
oracle of the whole, and therefore they can ſpeak only by 
their deed executed in due form. Some of the jultice: 
go ſo far as to fay, not only that no ſervant of a corpore. 
tion can be appointed without deed, but that without it no 
command is valid to do any particular act; others wit 
more reaſon ſay, that admitting that no ſervant can be q- 
pointed without deed, yet when he is once appointed, h: 
may do every thing incident to the nature of his ſervice, 
not only without commandment. by deed, but without any 
commandment at all (6). - 

AND it has long been conſidered as an eſtabliſhed point 
that to offices of ordinary ſervice, ſuch as that of cook a 
butler, a corporation may appoint without deed (c).! 
ſeems likewiſe to have been generally admitted, that 
bailiff might be appointed to take a diſtreſs, without dec; 
it is even ſaid, © that it is not neceſſary that he ſhould l- 


made bailiff before he diſtrain; that it is ſufficient if bi 


C orporation agree to it reren for that his being baili 


(4) Oxenbridge. (b) Vid. 4 H.7, 6, 13, 17. 7 H. 7, 9. 
IE c) Vid. the authorities juſt cited, and Plow d. 91, 
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zs not traverſable, and that a member of the corporation 
may diſtrain in right of the corporation, and juſtify as 
Lailif: thus, where a chauntry was incorporated of three 
chaplains, and. one of them took a diſtreſs dan age feſants 
and on replevin avowed as bailitf; this was held good, and 
all theſe points reſolved (a). Again it is faid, « mat! 
may juilify as bailiſf to dean and chapter, and the like, 
without ſhewing the deed conſtituting him bailiff“ (b). 

And in more modern times it has been laid down as a rule, 


0 that “a corporation aggregate may appoint a bailiſt to 
d diſtrain without deed or warrant, becauſe the diſtreſs neither 
f bells an intereſt in them, nar deveſls one out of them”? (c). 

x ix the time of Edward the fourth (4), it was ſaid by 


Littizton to have been the opinion of all the judges in the 
Common Pleas and King's Bench, that an aſſignment of 
auditors by a commonalty was good without deed. 

no RE 1x the time of Elizabeth, it was agreed by all the judges 
ih WE of the King's Bench, that if a ſheriff make a warrant of 


ap- reſt to a corporation which has return of writs, they 
he may make a bailiff to execute it without writing (e). 


— 
23 
— 


an WE without deed, empower their ſervant to make promiſſory 
E notes or bills of exchange in their name (/), and this is the 
on, WE -lfual practice with the Bank. 


ani WE Dur itis a general rule, that where a corporation aggre- 
1 EE gate appoint a perſon to do any act in which their real 
dat: property is concerned, or by which their rights are to be 


k aſſe terted, the appointment muſt be by deed. Thus an 
pointment of an attorney to make or to take ln ery of 


6. H. 8, 8 b. Bro. 182 h. 


9} 12 H. 7, 25,26. Bro. Corpor. 51. ; 


* 11. 3 I e S : 
Salk, 191. 3 Lev. 107. (4) 12 Ed. 4, 10 4, 
4X +; Mocre, 512. | 
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Tas Bank of England, or any ſimilar corporation, may, 


15 — =, 
* e 
eee, ee - Dade, 4 
— . 


. 3 42. . 8 0 * by 
„„%ꝙõͤͤ ͤ f % 
4 


— rn * w 8 - 1 
— . ee. iu ye S IR EE Ty ET IIEIEIEN 
: Rom. Wy * — 4 £ 8 — ” 3 

— * 7 a . 


262. . 


: ſeiſin, or the like, without 33 is void (a) ; fo, an appoint- 


ment to ſeize goods as forfeited to the uſe of the corpo- 


ration. 


In treſpaſs for taking away a > this and kills, the defend. 


ant juſtified under the Canary patent, by which the King 


granted to the company the ſole trade to the Canary 


Iſlands, and further granted, that if any ſhould, without 


their licence, trade thither, the {aips and goods ſent thither 
ſhould be forfeited to the company; the plea then ſet forth, 
that the plaintiff, with his ſhip and fails, ſailed to the 
Canary Iſlands, and traded there, without licence from the 
company, on which the defendant ſeized the ſhip and fails 
on behalf of the company as forfeited; on demurrer to 
this plea, two points were reſolved. 1. I hat that the 
letters patent could not create a forfeiture; and, 2. That 
the company could not, without deed, empower any third 
perſon to ſeize goods as forſeited to their uſe ; for that the 


ſeizing of goods to the uſe of a corporation is an extraor- 


dinary and not a common ſervice (5). 
NEITHER can a corporation aggregate, without deed, 
authorize their ſervant or agent to enter into land on their 
ehalf, for a condition broken 3 though this does not ſeem 

to have been always free from doubt. In one place (c 
it is (ad, that a man cannot juſtify as ſervant to a corpo- 
ration, without ſhewing a deed of retainer, and it is con- 
traſted with the caſe of a man avowwing as bailiff to a cor. 
poration, which may be done without deed. In another 
place (4%, where it is reported to have been ſaid by Little. 


(a) 12 II. 7, 25, 26. Bro. Corpor. 51. Vid. Cro. Jac. 411. 

(5) Horne v. Joy. 1 Ventr. 47. x Mod. 18. 2 Keb. 567, cite 
3P. Williams, 424. 185 | 

( 10 Ed. 4. 7. Ed. 4, 14. Bro. Corpor. 54. 

(<) 12 Ed. a, 10 Bro. Corpor. 56. 


CL 


ton, 


mon Pleas and King's Bench, that an aſſignment of audi- 
tors by a commonalty is good without deed, it is added, 
«and fo of a juſtification by their commandment.” In a 
third place (a), it is ſaid to be the letter opinion, that he 
who pleads the freehold of dean and chapter, and that he 
— entered by their commandment, ought to ſhew a command 
in writing; and the ſame of a ſervant of mayor and com- 
monalty.”—In another place (5), a diſtinction is made 
between a corporation which has a head, as mayor and 
7 . commonalty, and a corporation without a head; in the 
; þ _ firſt caſe, it is faid, that a man may juſtify entering into 
» © {and by the commandment of the mayor without writing; 
in the latter, that a command to enter muſt be by writing. 


t  RoLLE (c) lays it down as clear law, that“ a corpora- 


0 Z tion aggregate cannot command their bailiff to enter into 


e land of their own leaſing for years, for a condition broken, 


-- © without deed ; for ſuch commandment,” ſays he, © with- 
out deed, is void.” Dyer (4), on this point, makes a 
d, _ #442rc, but his own opinion ſeems to be with Rolle. 


eir 3 WHERE a mayor and commonalty, or any other cor- 
em I poration aggregate are diſſeiſed, the entry to reveſt their 
(c) © eltate muſt be made by one authoriſed by a deed under 


bo- {heir common ſeal (e). 
on- Tagy can neither make any dif a of their pro- 
or. perty, nor do any act relating to it, nor receive a grant, 


the! 3 without deed: thus they cannot, without deed, make a 


le- leaſe for years, nor grant a licence to take their trees { ft); 


| 3 (a) 18 Ed. 4, 8. Bro. Corpor. 59. 
cited 4 (6) 16 H. 7, 2. Bro. Corpor. 96. | 
; (c) x Rolle, 514. (4) Dyer, 102. pl. $3. 
(2) Jenk. 11 5 (f) 12H. 7, 25,26, Bro. Corpor, 57. 
8 | and 
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ton, Jn it was the opinion of all the judges in the © ons 
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and if a diſeiſin be made to their ale; they cannot agree 
but by writing under their common ſeal (a), | 

Bur, Kh they cannot make a leaſe without deed, 
yet before the ſtatute of frauds, it might, without ted, 
have been granted over by the leilee (%). 

Ir a leaſe for years be. made 10 a corporation, and uy 
grant it over, it is faid, cc the grantee may intitle hini{c] 
thereto without ſerving the deri; becauſe,” it is ſaid, *« the 
leaſe of the'thing in its nature might have pa//ed withoir 
deed, though the perſons. who 75% it, could not tate it wich- 
out deed”? (c). It is difficult to aſcertain what is meant by 
this aſſertion, “that the grantee may intitle himſelf with— 
out Herding the deed,” and no aſſiſtance can be derived 
from the reaſon aſſigned: in technical language, to he 
deed, is not merely to ſay in pleading that ſuch an act ws 

done by deed, but'to allege that the party pleading it pro- 
duces it in court (d): if it be meant here that the grantce 
is not bound, in this ſenſe, to ſhew the original deci, by 
which the corporation took the leaſe, the aficrtion is tiuc, 
becauſe the corporation being in poſſeſſion of the decd, 
or preſumed to be ſo, it is not in his power to produce it; 
and then the reafon aſſigned does not apply; if it be m cant 
that he is not bound to Few the deed by which the on aſe 
was aH ned. to him, or even that he is not bound to a!/ 
that the aſſignment was by deed, that may alſo be true (-), 
becauſe, if a deed was neceſſary, it muſt be prefamed that 
it was granted over by deed, and needs not be averred; 
but then the reaſon aſßgned is {till inapp licable : If it be | 
m 88 85 < that the leaſe may have been granted over witk- 


(a) Vid. 3 II. 77 9. 13 H. 3, 3, (13). 14 H. 8, 2, 29. Bri 


0, 
Corpor. 34. ( Plow d. 150. (c) Cro. Jac; 110. 
(4) Vid. Bellamy's cafe, 6 Co, 38. (e) Vid. poſt. 
| Cut 
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both the aſſertion and the reaſon are falſe, 
b-cauſe, though the leaſe, in its nature, might have paſſed 


1 a 
cut de ed, then 


between common perſons without deed, yet the perſons 


ce who 1025 it,” were as incapable of frangſerring it with- 
out deed, as they were to tate it. 
Ir the mayor and commonalty of London have an eſtate 


for the life of J. S, and the reverſioner grant over his re- 


veriton, tae end to the mayor and commonalty to 
the grantee mult be by deed (a). | 

A CORPORATION aggregate cannot make an « exprejs ſur- 
render without deed in writing. under their common ſeal; 
but they may by a-t in law ſurrender a term without 


writing, as by accepting a new wa for years (b). 


THEY cannot, without deed, prefent a clerk to A 


Is commiſſions of bankruptcy, corporations uſually ap 


} 


point their clerk or treaſurer. to prove deb ts due to them: 


but he muſt produce his appointment under ſeal to the 


IN general the perſon who appears on behalf of a cor- 
poration in a court of juſtice muſt be authoriſed to do fo 
by warrant under the common ſeal. . | 

Ax aſlize of freſh force was brought in the court of the 
huſtings of the city of London againſt a private perfor, 


and the corporation of mercers 6f London; the individual 


"? i 


_ appeared in proper perſon, and the corporation by bailiſf; 


his warrant being demanded, he had none to produce, on 
winch the afiize was prayed againſt the corporation, be- 
= i K 4 0 —1 217 * : 

cauſe by law they could not appear 5 bailiſt, unleſs he 


15 


' . | £4 
nad a warrant in writing, ſo that they had made default: 


14. anſwer to this, it was ſaid, that the tame rules ſhould 


(2) 6 Co. 38 2 b. 5 (0 10 Co. 67 b. 
(% H. 8, 12. Bro. Corpor. 83. 
(4) Covke's Bankrupt Laws, 2d ed. p. 1735. 
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|: 1 be ved i in this afſize as in aſſizes at common law; ; dias 
[ | | | the words or the writ of aſſize were, © put by ſureties and 
[i = ſafe pledges the aforefaie defendant, or his bailiff, if he can- 
[1 | not be found,“ and that therefore the writ warranted the 
I; 1 2 appearance of the balliff; to which it was replied, that 
tl though the writ was „put the defendant or his bailiff,” 
1 this muſt be underſtood Cach 2 bailiff as the law allows; if 
& it- the deſendant was a natural perſon, then his bailiff without 
iff deed, but if a bod ay corporate, then their bailiff by deed. — 
[ | After the quellion had been agitated ſeveral days, the de- 
5 pPuties of the { eriffs, who were judges in the cauſe, co MN 
FR ſulted Lord Montague, and Saunders, ſerjeant ; and R. 


Brooke, ſerjeant, recorder of London, all of whom agrecd 
chat the bailiff could not appear without warrant in writ- 
ing; on which the deputy ſheriffs gave judgment accord- 


a hag dice hl 
enn W 


| | | ingly, and the corporation afterwards 2 Ems by attorney 
Wi! properly appointed (a). 

; | 1 A o warranto having been brought againſt the mayor 
1 | and citizens of Cheſter, there was a warrant of attorney 
under the ſeal of the mayor to appear; on the part of the 
| crown it was deſired, that it might be examined whether 
1}, this was a good and regular appearance, it being alleged 
1 tdtthat it ought to have been under the corporation ſeal. in 
| anſwer to this application, it was ſaid, that there were 
; three ſeals, one the ſign manual of the mayor, the ſecond 
1 | b a ſeal for exemplifications, &c. and the third a ſeal for 
„ leaſes and grants, and thoſe things which bound the cor- 


1 pPoration in point of intereſt; that this laſt ſeal was in the 
1 cuſtody of the mayor for the time being, ſo many of the 

5 1 Fe - a 3 

| aldermen, and the recorder, and that the other two werc 


in the mayor's cuſtody alone: it was contended further, 
ill: that the courſe was to admit corporations to appear, though 


| | | (8) Plowd, 91. 
1 | | | | 5 „ khete 
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there were no ſeal, and that there were forty precedents of 
it; and Coke's entries were cited, title Duo Warranto; and 

the caſe of the town of Denbigh, to ſhew that a COrpora- 

tion might uſe what ſeal they pleaſed. | 

F HE Attorney General faid, they could not - appear or 
do any act, but under their corporation ſeal ; that even 
ſome acts under that ſeal were not good, unleſs it were re- 
gularly and duly put; and that, therefore, if the mayor 
one, or one or two aldermen, ſhould put the corte 
ſeal to a leaſe, it would not be valid. 

In one book (a) we are told, that the matter was referred 
to be examined, and in another (5), that it was adjudged 
that it was not a good appearance, unleſs the warrant of at- 
torney were made under the corporation ſeal. 

 NoTwiTHSTANDING this general rule, however, that 
a corporation muſt appoint their attorney by deed under 
the common ſeal, they may make an attorney in a court of 
record, without other writing than the record itſelf (c); 
and this is the caſe of the city of London, who make an 
attorney every year in the King's Bench, without either 
ſcaling or ſigning; and the reaſon is, that they are eſtopped 
by the record to ſay it is not their act (d). So, they may 
preſent their mayor in the Exchequer every year without 
deed, which is the caſe of the city of London at this day (e). 


3. Their Common Seal, 


A CORPORATION aggregate, being conſidered as an in- 
viſible body, cannot manifeſt its intentions by any perſonal 


(4) S M 40-2 Show. 366. 

(c) 13 H.$, 12. Bro. Corpor. 83. 

(4) 1 "7 192. 3 Salk. 103. Comb. 41, 

(2) Vil, Madox Firma Burgi, c. 7, ban, i the laſt 
ſcction. 
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act or oral diſcourſe; and though the particular members 
may expreſs their ptivate conſent to any act, by words, or 
by ſigning their names, this does not bind the corporation; | 
the law, therefore, has eſtabliſhed an artificial mode, by 
which the general aſſent of the corporation to any act 


which affeRts their property, may be expreiied, This is 


by fixing the common ſeal (a), which, therefore, it is inei- 


dent to every corporation to have, without any clauſe in 
the charter of incorporation expreſsly empowering them 


85 
make or uſe what ſeal they will (5). 
In what caſes the common ſeal muſt be uſed, may be 
collected from what has been ſaid with reſpect to their 
acting by deed; for in every caſe where they mult act by 


to uſe one; for when they are 1 they may 


deed, there they mult uſe their common ſcal. 

Wik the common ſeal is afixed to a deed, that is ſul- 
ficient in general without delivery (c), and it is ſaid, that 
wuen the common feal appears to be affixcd to a decd, it is 


WoL 


710 neceſtary that the Party producing the deed, ſhould 
prove by witneſs the fact of its having been regularly 
affixed, or that the major hart of the corporation agreed; 
but that, if it be alleged 10 have been affixed by the hand 
of a ſtranger, that ſhall be proved by ae party who alleges 


41181 


jt (4). 


on 


4+ 2 hen d e might aft by Attorney. 


WHERE any perſonal act is neceſſary in the caſe of a 
corporation, that act muſt be done by attorney: thus, 
where they are to make a feoffment and grant livery aud 


(a) Dav. 44 48. (5) 10 Co. 30 b. Sutton's Hoſpital. | 

EY) Vid. Ventr, 257 1 Dan, 1 Lev. 46.- 1 Sid. 8. Cart. 
160. 1 Salk, 255. 3 Keb. 30%; et 88 2 Leon. 98, a dictum ot 
Gawdy, J. to the contrary. (4) Vid. Skin, 2, 
lein, 


— 
? 
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ſeiſin, that muſt be done by an attorney authoriſed by 
N warrant under their common ſeal (a), So, if a deed of 
| feoffment be made in their favour, they muſt make a 4 
I warrant of attorney. under their common feal, autho- 1 
b riſing their attorney to go upon the land to receive | 
1 livery and ſeiſin (6). So, it they accept rent from the 
L aſſignee of a leaſe made by them, that muſt be by warrant 
Z pf attorney, in order to diſcharge the original leſſee (c): 
3 unleſs the corporation have a particular officer, whoſe buſi- 
. neſs it is to manage the revenues; as is the caſe of the city 
3 | of London, whoſe chamber lain receives the rents of their 
E eſtates; and then, it is conceived, the receipt of rent from 
a new tenant, with an entry of the change of tenant in the 
3 books of the office, will bind the corporation : fo wherever 
3 © delivery of a deed is thought necetlary, that muſt be by "SY 
1 attorney, who muſt have a letter of attorney for that pur- 
* poſe (4) | | 7 | 
. Ir a grant of an gere of land be made to a corporation 
, within a certain waite, without ſpecifying where; the | 
grant, if from a common perſon (e), is good, and the cor- DD 
poration may make their election ; but this cannot be done | | 


e by a warrant of attorney under their common ſeal, 
authorifing the attorne y to enter and make election for 
them; but after they are reſolved on the Kane; they mould 
malte a ſpecral warrant of attorney, reciting the grant to 


115 1 . 3 


them, and declaring in wn at part of the waite, by proper 


terms of deſcription, they wiſh to make their election, 


according 0 Wien direction the dttor e 15 to ee 0 
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A DEAN ad chapter made a leaſe for three ls, and a 
letter of attorney to deliver it on the land: Twiſden thought 
the letter was void, the leaſe being a perfect leaſe by ſealing, 
and the delivery afterwards inſignificant; but Hale, C. 


juſtice, obſerved, that ſince he had ſat in the court, it had 


been ruled that the latter execution was good, and that the 
leaſe on being ſealed was but an eſcrow, when the letter 


of attorney was delivered at the ſame time (a). 


ON evidence at a trial in ejectment, the caſe was this: 
a dean and chapter having a right to certain land, but being 
out of poſſeſſion, ſealed a leaſe with a letter of attorney to 
deliver it upon the land, which was done accordingly; and 
this was held to be a valid tranſaction, on the ground that 
though the putting of the ſeal of a corporation aggregate 
to a deed, be equivalent to delivery; yet the letter of at- 
torney to deliver it on the land, ſuſpends the operation of 
it till actual delivery by the attorney (b). | 

IN early times à corporation, as well as a commu- 
nity not incorporated, might have deputed ſome of their 


members to appear on their behalf in a court of juſtice (c). 


In many inſtances ſome of the inhabitants of a town were 


ſummoned in the name of the whole, and theſe appeared 
and pleaded by heir attorney; fo that the attorney was 


not the attorney of che town or corporation, but the at- 


torney of thoſe who happened to be ſummoned or com- 


miſhoned by the community (d). | 
Bur it has long been a ſettled maxim that a corporation 


cannot appear in court but by attorney; becauſe if the 


members 2ppear in proper perſon, the court cannot judge 


(a) Vid. 3 Keb. 307. | (b) Anon. 1 Ventr. 257. 
(c) Vid. Madox Firma Burgi. c. 7 we 1 
(4) Wo. c. 7, per tot. b I 
Whether 


OF CORPORATIONS, 271 
whether they all appear or not (a) ; therefore, where a writ 
was ſued againſt the company of Lombards in London, 
merchants of Florence, and two Lombards waoſe goods 
had been diſtrained, came to the bar in perſon, and prayed 
that their appearance might be recorded to fave their iſſues; 


this requeſt was refuſed, becauſe it was to be intended that 
the writ was againſt a corporation, which, it was ſaid, muſt © 


appear by attorney; and if they were not in fact members 
of the company, their remedy was againſt the ſheriff (). 
Tur attorney may, however, be one of the corporation, 
_ and it is no objection that ſuch a one is in a manner a 
| | party, becauſe he has an individual capacity diſtinct from 
mie corporate capacity (c). 


A CORPORATION Which has appointed a general at- 


torney in a court of record, may, by ſuch attorney, claim 


f = liberties(4). | | | 

E FRou the maxim that a corporation aggregate cannot 
a © appear but by attorney, it follows as a conſequence that it 
ö aannot be efloined; becauſe an eſſoin is an excuſe of the 
5 Y perſonal appearance of the party (e). 
i N s. That proceſs muſt be uſed againſt a corporation. 
A A SUIT againſt a corporation aggregate muſt be by 
: original out of chancery: the plaintiiF cannot proceed 
: again them by bill, becauſe. they cannot declare againſt - 

them as in cuſtody of the marſhal (J). 

1 | | 
: (a) 21 Ed. 4, 13. Bro. Corpor. 63. 
+ (5) 19 H. 6, 80. Ero. Corpor. 28. 


: (c) 3 II. 6, 43. Pro. 182 h, (4) 4 II. 6, 85 Bro. Corpor. 36. 
(e) Benl. 121, pl. 154. 1 Ld. Raym. 79. Argent v. dean and 
* 08 FE. 1% x Dy ; \ © : g 
napter of St. Paul's, cited 2 Term Rep. 16. 
6 Ae! 


\./ ) 6 vice. 133. Vid, 1 Brown Ch. Rep, 451. 
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Tar ſummons to appear muſt be ſerved on the mayor 
or other chief officer of the corporation, and that is ſuſfi- 
Cicnt ſervice: a decree having been obtained in chancer y 
againſt the Eaſt india Company for the payment of a ſum 
of money, the plaintiff ſerved: the writ of execution on the 
governor of the company only; to which an objection was 
taken, on the ground that the governor had no power over. 
the company's s Caih, and could not pay the money decreed, 

and that, therefore, the ſervice ought to have been on the 


committee; but the objection was over-rulcd, becauſe the 


committee might not meet, or if they did, might not ad- 


mit the officer into the room to ſerve them, on which there 


could be no ſervice (a). The fame principle applies to 
the ſervice of an original wilt, 
Ir on ſervice of the writ, the corporation do not appear 


according to the exigency of it, the proceſs to compel ap- 


pearance is not againit the individual members, but by 


diſtringas againſt the corporate property; and an attach- 


ment will not lie againſt them in their corporate capa- 
city (b). If they have neither lands nor goods there is no 


way to make them appear, either in a court of law ©: 
of equity, for it is a rule, that for a public concern the 


ſheriiF cannot diftrain any individual. member of the cor- 
poration (c). But in an extraordina ry e caſe, where the cor 
6 1. 


poration has no property, and will not appear, and wh 


conſequently a court of equity can give no relief, 05 


plaintifF may appeal to-the e Houle of Lords, who will ma ti. 


a ſpeciſic order for relief. 


(a) Prec. Chanc. 131. 1 Ch. Caſes 206. 
(5) 2 Keb. 1 Ray. 152. 1H. Bl. Rep. C. B. 209. 
(c) Thursficld v. Jones, Skin. 27, 1 Ventr. 351; Styles 367 contra, 


al! cited Cowp. 8 5. 
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A BILL, filed in chancery againſt the Hamborough 
company, by the name of tae Governor, Afliſtants, and hel- 


lowſhip of Merchant Adventurers of England, and ſeveral 


particular members of the company by name in their na- 
tural capacity, charged that the company were incor- 


porated, as appeared by letters patent, and had power to 


make bye laws, and to aſſeſs rates upon cloths, which was 
the article in which they dealt, and by the poll on every 
member, to defray the necullary charge of the company; 
that the company had impoſed rates accordingly, and had 


raiſed 8oool. per annum towards the ſupport of the com- 


mon charge; that they had in conſequence of that ob- 
tained great credit, and borrowed large ſums of money by 
deed under their common ſeal, and that the | laintiff in par- 
ticular had on that ſecurity, many years ago, lent them 
20001, The bill then ſet forth ſeveral advantages they had 
in trade by being members of this corporation, which 


[ L others wanted: it then charged, that the company having 


2 


508 
. 
3 


22 common ſtock, the plaintiff had no remedy at law tor 


E his debt; but charged that their uſage had been to make 


rates and levy them on the members and their goods, to 
bear the charges of the company and pay their devts, and 


complained that they now cefuſed to exerciſe that power, 


and particularly complained againſt ſeveral of the members 
by name who refuſed to meet and lay taxes, and that they 

pretended want of power by their charter to impoſe ſuch 
taxcs, whereas they had formerly exerciſed it, and had in 


| conſequence of it gained credit; on which circumſtances 


3 


tne plaintiff prayed to be relieved. The company were 
icryved with proceſs, but would not appear, as they had 


Notting by which they might be diftrained ; but the parti- 
cular members who were ſerved in their natural capacity 
"peared, and demurred, for that tney were not in that 


1 | C 21g ty 
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capacity liable to the plaintiff's demands. On the 1oth of 
May 1666, on argument the demurrer was allowed, and the 
bill diſmiſfed, and that diſmiſſal enrolled; on which a pe- 


tition of appeal was preferred to the Lords i in Parliament, 
admitting that in the ordinary courſe of proceedings in 
chancery, that court could not help the plaintiff; but al- 


leging, that in caſes of this nature, the Houſe of Lords had 


given ſpecial directions to the chancery to relieve, which 
had been accordingly done, and producing two precedents 


againſt companies in London for that purpoſe: to this 


petition the defendants particularly named put in an an- 


ſwer, plea, and demurrer, and the company though ſeveral 


times ſummoned did not appear. After argument at the 
bar of the Houſe of Lords, January 20th, 1670, this order 
was made 


THArT the diſmiſſion for ſo much as 1 the com- 
pany ſhould be reverſed, and that the Lord Chancellor, or 
the Lord Keeper of the Great Seal of England for the time 
being, ſhould retain the bill: that the Court of Chancery 


ſhould iſſue forth the uſual proceſs of that court, and if there 
ſhould be cauſe, proceſs of diſtringas againſt the cor- 
poration, provided that the procefs ſhould be ſerved one 
month before the return of it: and if upon return of the 


proceſs the corporation ſhould not file an appearance, or 
ſhould appear and not anſwer, the bill ſhould be taken pro 
| confe/ſ: 2, and a decrce ſhould thereupon paſs: but in caſe the 


corporation ſhould appear and anſwer within the time pre- 
ſcribed them, the Court of Chancery ſhould proceed to ex- 


amine what the plaintiff's juſt debt was, and ſhould decree 


that the company ſhould pay ſo much money as the ſame 


ſhould appear to amount to, with reaſonable damages: and 
in Caſe the corporation ſhould not pay the ſum decreed 


within ninety days after the n ice of the decree on their 
| | governor, 
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governor, deputy governor, treaſurer, clerk or ſecretary for | 


the time being, then, it was further ordered that the Lord 
Chancellor or Lord Keeper for the time being, ſhould 


order and decree that the governor or deputy, and the 


twenty-four aſſiſtants of the company, or ſo many of them 


as by the tenor of their charter conſtituted a quorum, for 
making levies on the trade or members of the company 


for the uſe of the company, ſhould within ſuch time as by 
the Lord Chancellor or Keeper ſhould be thought fit, make 

ſuch levy on every member of the company who was to be 
contributory to the public charge as ſhould be ſufficient to 
ſatisfy the ſum to be decreed to the plaintiff, and ſhould 
collect and levy it, and pay it over to the plaintiff as the 
court ſhould direct; that the order for ſuch levy ſhould be put 
in writing and ſigned by the governor, deputy governor and 
aſſiſtants of the company for the time being; and if ſo many 
of them as by the conſtitution of the charter made a quorum 


ſhould not make ſuch aſſeſſment, and return ſuch levy, the 


Lord Chancellor or Lord Keeper might iſſue proceſs of 
contempt againſt them, as was uſual againſt perſons in their 
natural capacities: and if, by the time ſo to be limited by 
the Court of Chancery, the money ſo to be aſſoſſed ſhould 
not be paid, then, and from thenceforth, every perſon of 


the company mentioned in the order of levy ſhould be | 


made liable to pay his gti or proportion aflefſed: and 
the Lord Chancellor or Lord Keeper was directed to de- 
cree that ſuch proceſs ſhould iflue againſt any ſuch mem- 
ber ſo refuſing or delaying to pay his t or proportion, 
as is uſual againſt perſons charged by the decrce of the 
court for any duty in their ſeveral capacities: and if the 
total ſo returned and filed with the regiſter ſhould not 
amount to ſo much as ſhould be ſufficient to ſatisfy the 
tom decreed, due reſpect being had to ſuch perſon as ſhould 


1 
wv 2. £2 
7 bh o . Mak. 
4 2 5 


__ 


? 
| 


276 THE LAW 


make it appear that he was overcharged or ought not to 


be charged at all, then the Lord Chancellor or Lord 
| Keeper for the time being might, from time to time, order 


that a new levy ſhould be made and returned into the 
regiſter's office of the Court of Chancery, of ſuch ſum as 


ſhould be ſufficient by way of ſupplement for that purpoſe, 


to the payment of which, every individual ſhould be bound 


in the manner before deſcribed. 
ON the 6th of March the Lord Keeper, on a motion 


grounded on this order, ordered that the diſmiſſion ſhould 


ſtand reverſed and the bill revived, and that ſuch proceed- 
ings ſhould be had as were preſcribed by the order. 

THE treaſurer and ſecretary were accordingly ſerved 
with a diſtringas againſt the company, and copies of the 


order of WL ods the ſheriff returned nulla bona; and 
no appearance was made. On the 5th of July the cauſe 


was ordered to be put into the paper to be heard, and no- 
tice to be given to the treaſurer, fecretary and clerk ; 
nobody appearing for the defendants, the court decreed the 
bill to be taken pre confeſſi, and the defendants to pay the 
plaintiff's debt according to the order of the lords in par- 
lament (a). | 

THE proceedings on the diſtringas in ha courts of com- 
mon law againſt a corporation are the ſame as in other 
caſes (b): in equity it is uſed to compel an appearance, to 


compel an anſwer, and to compel performance of a decree: 


when it is to compel appearance or an anſwer, and the de- 
fendants ſtand out in contempt, there iſſues an s, and 


(a) 1 Caſes in Ch. 204. This caſe is cited 2 Vern. 396, in n theſe 


words: Note, in the caie between Dr. Salmon and the Himbcrough 
comp any, the members in 8 private perſons were made liable, the 
copany having no goods. | | 
(5) For which vid, 1 idd's Practice 18, 22. 
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| if they ſtill ſtand out, a pluries; if on the return of the 
pluries they do not enter an appearance, or put in their 
anſwer, as the caſe may be, the next ſtep is to apply for a 


ſequeſtration (4). When a diſiringas iſſues againſt them 


in conſequence of their diſobedience to a decree, a ſequet- 


tration may be had againſt them after the return of the firſt 
writ (5). And when the ſequeſtration is once awarded, 


they cannot have it diſcharged on entering their appear- 
ance with the regiſter on the di/ringas, and ſubmitting to 


anſwer interrogatories ; becauſe that permiſſion granted in 


the caſe of common perſons is in favour of liberty, which 
a a corporation cannot loſe : but it they can ſhew any irre- 
gularity in the Proceedings, that may be cauſe to diſcharge. 
the order (c). | | 


IT has been before oblerved, that a corporation aggre- 
gate cannot be ſummoned into the eccleſiaſtical courts (4). 
It ſeems, however, that they may be made ' amenable to 


theſe courts ; for it is ſaid, that © the Court Chriſtian cites - 
the members of corporations by their proper names, with 
the addition of the names of their corporate capacity, 


though it proceeds againſt them in the latter character, for 
that that court has no other way of citing them than this; 
that it cannot cite the body politic, and that therefore it has 
no mode of proceeding againit them but this: that this 


does not reſemble a diſtringas at common lau, by which 


the lands or goods of the body politic may be taken, and 
where, if they have neither lands nor goods, there is no 
way to make them appear; but that in the Court Chriltian 
they are cited by their proper names, though in tacir Pi 


(a) Vid. 1 Harriſon's Chanc. Pract. by Williams, 26g. 
(b) Vid. Harvey v. the Eaſt India Company: 2 Vern, 305 - Prec. 
Chanc. 129. | | 
() Vid. the laſt cited authorities. (d) 3 71. 
| T ; | 
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capacity; And if they ſtand out they muſt lie by the heels 
in their natural capacity“ 4). | | 


6. How a Cronin muft plead and be unpleaded. 


Ir a perſon who is a ſole corporation ſue in his corporate 
capacity, he mult ſue in his corporate name. Therefore, 
if a prebendary bring a real action for land which he claims 
in right of his prebend, and do not name himſelf preben- 
dary, this may be pleaded in abatement. So, if a przcen- 
tor in a cathedral church, claiming a prebend in right of 
his przecentorſhip, bring a guare zmpedit for it, and do not 
name himſelf przecentor. So, if a prior, being parſon of 
a church, had ſued for a matter appertaining to that church, 
and had not named himſelf pariſon. So, if a dean bring a 
pracipe or other action by reaſon of his being dean, he 
ought to be ſo named. So, if a parſon ſue for any thing in 
right of his parſonage, he ought to name himſelf parſon (Y). 
Bor if a man had brought an aſſize of a chapel which 
he held of the collation of the King, he necded not to have 
named himſelf parſon or chaplain; © becauſe,” it is faid, 
ce jt did not appear that he was inſtituted” (c): but I ap- 
prehend a better reaſon might have been given; that he 
did not claim any thing by ſuch a ſuit in right of a parſon- 
age or chaplainſhip already veſted in him, but alerted a 
right to be parſon or chaplain. : 

So, it is ſaid, a parſon needs not name himſelf parſon 
againſt his bailiff for the profits of his church; nor in treſ- 
paſs de parco fracto and aſſault, where he had taken a diſ- 
treſs for ſervices due to his church (4%. 


(a) Skin. 27, 28. | | 
(5) Vid. Comyn's Dig. Abatement, F. 21. Theol, Dig. 1, 3. c. 5: 
(c) Vid, laſt authorities. (4) lid. ibid. | | 
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So, where the action is not brought to aſſert a right in 
their corporate capacity, theſe perſons need not uſe their 
corporate name; in which reſpect they differ from a 
biſhop, for the latter mult in all cafes ſue by the name of 


biſhop, whether he ſue in his corporate or in his private 


capacity, becauſe Biſhop is a name of dignity, like that of 
Duke or Earl (a). | 
ARCHDEACON is ſaid not to be a name of dignity, and 
therefore an archdeacon needs not name himſelf Archdea- 
con, except where he ſues in his corporate capacity (b). | 
WHERE a perſon who is a ſole corporation is ſued for 
any thing in his corporate capacity, he mult alſo be ſued in 
his corporate name : as, if land be demanded againſt a par- 
ſon which he holds in right of his church, he ought to be 


named parſon ; fo, if a prior had been charged with an 


annuity, as parſon of a church by title of prefcription, he 
muſt have been ſued in a writ of annuity, by the name of 
Prior and Parſon (c); and if ſuch an annuity had been 
iſſuing out of a parſonage, and the parſonage had been ap- 


propriated to the maſter and ſcholars of a college; in a 
writ of annuity ſued againſt them, they muſt have been 


named by the name of their incorporation, and alſo by 
the name of parſon; but in ſcire facias iſſuing out of a re- 
covery in a writ of annuity had before the appropriation, 


it is ſaid to be ſufficient to name them by the name of their 
incorporation (4). So, a writ of aſſize brought againſt a 
warden of a chapel for a houſe, land, and rent, was abated, 
becauſe the tenant (e) was not named Warden (J). But 


(a) Com. Dig. Abat. E. 20. 5 
(5) Theol. Dig. I. 3. c. 3. f. 17. : 
(e Th. Dig; 1.6. c..6 (3). $7: (d) Id. ſ. 6. 
(e) Tenant in a real action is equivalent to defendant in a perſona] - 
action. (/) Com. Dig. F. 20. Th. Dig. I. 6, e. 7 (8), f. 6. 
| TE 4 i | Where 
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= an zo was brought againſt a warden of a chapc! 
for the chapel itſelf, it was held that it was not neceſſary 
to name him Warden, becauſe a ſuit was brought to dif- 

affirm his title (a). | 

Bur where a fole corporation, who name is not a 
name of dignity, is ſued ior any thing that does not con- 
cern his corporate capacity, it is not neceſſary to name 
him by his corporate name. As, if treſpaſs be brought 
againſt a parſon, there is no need to 2ame him parſon ; nor 
in debt, unleſs it be brought on a bond given by the name 
of Parſon; and if a parſon be bound by the name of Par- 
ſon of the church of A. and he be removed and made par- 
ſon of the church of B. and afterwards a writ be brought 
againſt him, it muſt name him Parſon of B. late Parſon of 
A. The fame principle applies to the caſe of a biſhop 
who is tranflated from one biſhopric to another ( b). 
Wunnk a quare impedit is brought againſt a defendant 
who claims an advowſon in right of his prebend, it is ſaid 
that it is not neceſſary. to name him Prebendary (c), per- 
haps' becauſe the plaintiff is not bound to know whether 
the defendant reſiſts his preſentation in his corporate or in 
his private capacity. 

IT is a general rule, that a fole corporation who has the 
fee ſimple in him, and may have a writ of right in his 
corporate capacity, as a biſhop or dean (4), may be 
named in originals and other legal proceedings, whether 
he be plaintiff or defendant, by his chriſtian name only, 
becauſe his name of corporation is in lieu of a firname : 


(a) 7 E. 3,328. 10 H. 7, 13. Th. Dig. ubi ſup. ſ. 7. Vid. the 
remark in page 278, v. finem. 

(5) Th. Dig. 1. 6, c. 6 (7), ſ. 4. 

(e) Com. Dig. Abat. E. 20. Th. Dig, ubi ſup. ſ. 8. 

110 Vid, 8 Lit. 241. b. = 


a 
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but it is otherwiſe of a prebendary or parſon who have only 
the freehold, and cannuc mat; tan a writ of right: they 


| muſt be named both by chrittiau and ſirname faq). 


I the caſe of a corporation aggregate, there was for- 
merly ſome doubt made how far it was neceitary to men- 
tion the name of ine head (/); but it has long been ſettled _ 


that it 15 not neceſſary, becauſe in their corporate capacity 


they have no name, but that by which chey were incor- 
porated, and that therefore it is not more neceſſary to men- 


tion the name of the head, than that of any other of the 


members (c). 
Ir an action of account be brought 5 a mayor and 


commonalty without the proper name of the mayor, and 
the aſſignment of auditors be alleged to be by the aforeſaid 


Mayor and Commonalty ; it is no plea to ſay, that ſuch a 


one is then mayor, and was ſo at the time of the writ 
purchaſed, and that HE and the commonalty did not aſſign 
auditors ; becauſe if the predeceſſor of the preſent mayor, 
together with the commonalty, aſſigned the auditors, yet 


the ſucceſſor and the commonalty ſhall have the action, and 


count generally that the afor:ſaid mayor and commonalty 
aſſigned, becauſe the word aforeſa:d applies to the corpo- 
rate body at large, not to the particular mayor in whoſe 
time the action is brought: ſo, if a mayor and commonalty 
had been diſſeiſed, and the mayor in whoſe time the diſ- 
ſciſin was, had died, the ſucceſſor and commonalty might 


have had an aſſi e, and the writ ſhould have been in general 


terms diſſeiſed them (4). | 
Ir is, in fact, more ſafe to omit the name of the head, 
for if his name be mentioned, and he die pending the ac- 


(a) Vid. 2 Inſt. 666. (6) Vid. 14 H. 4, 11. 21 E. 4, 19. 9 II. 559. 
(e) 3 Salk. 103. 1 Leon. 307. (4) 12 E. 4, 9, 10. Bro. Corpor. 56. 
„ tion, 


tion, it will abate a}; ; and where they are defendants.” 
there is yet another diſadvantage which the plaintiff may 
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have to encounter, if both the chriſtian and firname of the 
perſon who is ſuppoſed to be the head, be mentioned, be- 
cauſe the perſon ſummoned by theſe names may plead that 
he is indeed the perſon ſummoned, but that he is not the per- 
ſon who fills the office in conſequence of which he is 


ſucd. 


A ſcire facias was brought againſt Lawrence Booth, 
warden of the college of C. in Cambridge, and the ſcholars 


of the ſaid college, for the recovery of an annuity; the 


ſheriff returned that he had warned Lawrence Booth, and 
the ſcholars; on which Lawrence Booth came and ſaid, 


that he was the ſame perſon that was warned, but faid that 


he was not warden, nor was at the time of the writ pur- 
chaſed, nor at any time after, and prayed judgment of the 
writ; and it was agreed that the ſcholars had no occaſion 
to appear and plead, becauſe the whole compoſed one cor- 
porate body, and if the head was not warned, the body 
was not warned. And it was held clearly that if the iſſue 
was in favour of the defendant, the writ muſt abate, be- 
cauſe it was brought againſt a wrong perſon; and the bet- 
ter opinion was, that if the iſſue was in favour of the plain- 


tiff, yet he ſhould not have judgment to recover his an- 


nuity, becauſe the ſcholars who were a part of the corpo- 
ration were not parties to the plea——for which reaſon, 
Brooke ſays, that, © in ſuch a caſe, it is better to ſue the. 
warden and ſcholars, without the proper name of the war- 


den, and then a return, that he had warned the warden and 


icholars, will be ſufficient” ( — 


a) 21 E. 4, 19. | (b) 34 H. 6, 14, 15, 49. Brooke, 182. b. 
| | er 
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"Yi in + ejectment brought to try the right to the maſ- 
terſhip of a houſe, it may be convenient that the name 
of the head be uſed. In an cjectment brought by Lord 
Brounker againſt Sir Robert Atkyns, for the maſterſhip 
of the hoſpital of St. Catharine” S, Which was a Corpora- 
tion conſiſting of maſter, brethren, and lifters ; Sir Robert 
moved that the declaration might be by the name of Lord 
Brounker, maſter, &c. becauſe if it ſhould be by the name 
of maſter generally, and the defendant thould confeſs leaſe, 


entry, and ouſter, he might be tricked, becauſe confeſſion 


of leaſe by the maſter, &c._ would be a confeſſion that the 
leſſor was lawful maſter. - By conſent, therefore, the de- 
claration was made by the name of Lord Brounker, maſller, 


and the brethren and liſters (a). 


Ir a corporation ſue or be ſued by a wrong name, ad- 


vantage may be taken of the miſnomer by pleading, but 
the plea muſt conclude to the writ and not to the action, 
becauſe miſnomer is a plea in abatement, and not in ba Ir (Y). 

So, it the name of the head be added and miſtaken, 
this may be pleaded in abatement le). 


Ir treſpaſs had been brought by the abbot of G. and the 


defendant had pleaded that the name of foundation was 
© Abbot of the church of Saint Macy of G.” this, it is 
faid, would not have been ſufficient without adding* “ and 
not abbot of G. only” (4). : 

So, where a writ was brought againſt the mayor and 
commonalty of Exeter, and they pleaded that they were 


incorporated by the name of Mayor, Bailiffs, and Com- 


monalty ; it was held to be no plea, without adding that 
they had been from time immemorial impleaded by that 


(a) Skin, 2. (5) Vid; 26 H. % %% Brom 
(c) Bro. Corpor. 6, cited Com. Dig. Pleader 2 B. 2. 
(4) 4E. 4. 7 Bro. Corpor. 92. e 

| | name, 


by the name of 
in abatement, becauſe it does not deny the right of action, 
but is merely a plea of miſnomer (c). — 
IF a man ſue as the head of a corporation, the defendant 
may plead that there is no ſuch corporation as that in whoſe 
right the plaintiff pretends to fue; to which the plaintiff | 
may reply, ſetting forth the manner in which the corpo- 
ration was conſtituted, whether it has exiſted by preſcrip- 
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name, and not by the name of mayor and eommonalty 


without the bailiffs (a). 
WHERE a corporation ſues by a particular name, as 


& Maſter and Brotherhood of the nine orders of Angels in 


Brandford;“ a plea, that there is no ſuch corporation in 
Brandford is a plea in bar, and not in abatement, becauſe it 


denies all right of action, and, therefore, before the ſtatute 
“c for the amendment of the 'aw?” (5), could not have been 


joined with another plea in bar: but a plea that the bro- 
therhood was incorporated by the name of Maſter and 
Brothers of the Brotherhood of all Saints, and of the nine 
orders of Angels, without this, that they were incorporated 
of the nine orders only, is a plea 


tion, or been created by patent (4). 


Ir a plaintiff ſue as the head of a corporation, the de- 


fendant may plead that he his not the head, but that ſuch 
another is (e), on which the plaintiff may take iſſue. 
WHERE mayor and commonalty, or other corporation 
aggregate, are ſued by a wrong name, they may make an 
attorney by ſpecial warrant, by their true corporate name, 


| who may 9 0 the miſnomer J; but this, it ſeems, muſt 


(a) 26 H. 6. Brief. 101. Th. Dig: I. 6, C. 124 (13) 12. 


(5) 4 Ann. c. 16, f. 4. 


(c) 22 E. 4, 34. Bro. Corp. 67. 
(A4) 44 Aſſ. pl. 9. Bro. Corpor. 44. 
(e) 43 E. 3,29 b. 079 21 Ed. 4, 13 b. Bro. 8 
; he 
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be by ſpecial application to the court ( a); and Lord Chief 
J. Treby ſaid, that there was no neceſſity for a corporation 
to plead miſnomer by attorney, © for that if judgment 
were given againſt them by a wrong name, it would be 
void” (4): it is true, indeed, that in moſt of the caſes where 
the queſtion of miſnomer of a corporation has been agi- 
tated, it has ariſen on a ſpecial verdict; but I apprehend, 
that where a corporation have taken no advantage of a 
variance from their name, either by plea or at the trial, 


they cannot arreſt the judgment, or 3 on that 


account. | | 
Ir, however, there be a variance in the name of the cor- 


poration apparent in the entry of the judgment, that may 


be error: a judgment in the common pleas was thus, 
«that the mayor, commonalty, and citizens of London, 
ſhould recover the debt for which they ſued, and 61. coſts 
to the ſame mayor and commonalty adjudged,” and it was 
held that this was error, there being no ſuch corporation 
as the mayor and commonalty, without citizens; but it 
appearing on the dogget roll that it was well entered, it 
was awarded by the common pleas to be amended (c). 
WHERE a corporation, whether ſole or aggregate, plead 
miſnomer, it mult be before imparlance, and by a cor- 
poration ſole, it is ſaid, without attorney (4). Thus, where 
2 writ was brought againſt the prior of the church of Saint 
Peter of B. and he made his attorney by that name, and 
the warrant of attorney was ſo put in, and an imparlance 


was entered by that name, and he afterwards pleaded in 
abatement ; © that the ſaid priory was an ancient houſe, 


founded before time of memory, in honour of Saint Peter 
and Saint Paul, and that the N was impleaded and im- 


(2) 1 Ld. Raym. 118. | (9) Id, 119. (c) Cro« Care 974+ 
(4) Vid, 1 Ld, Raym, 118, 119. | : 


8 0 
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plcadable by that name, from time immemorial, without 


this, that it was founded in honour of Saint Peter only ;” 
but it was held that though this would have been a 8000 
plea, if pleaded in perſon and before 5 yet, 
pleaded as it was, it could not be admitted (). 

So, where a writ of: annuity was brought againſt the 
dan and chaplains of the King's free chapel of St. Stephen's 
at Weſtminſter, and they appeared by attorney, made de- 
fence and imparled, and at the day given, ſaid, they were 
founded by the name of dean and chapter of the free chapel 
royal of Saint Mary and Saint Stephen the protomartyr, 


all the juſtices held they were eſtopped to plead this, by 


reaſon of the warrant of attorney and imparlance (Y). 

IF a perſonal action be brought againſt a corporation, 
and they plead miſnomer, the plaintiff may reply that they 
were known as well by the one name as by the other (c). 
But it is ſaid that it is otherwiſe in a real action; becauſe 
the corporation cannot hold the land but by their true 
name (4): So, it is ſaid, ſuch a replication is not good, 
where a writ is brought on a ſpecialty, and the name in the 
writ varies from that in the ſpecialty (e): but where a 


_ deed has been given by a corporation by a name differing 


from the true name, if the variance be not materially differ- 
ent in ſub/tance, the perſon in whoſe favour it is given is 
not without remedy. a 

IN the reign of Edward the third (5 Iſabel, queen of 
. brought a writ of covenant againſt William, 


| (a) Vid. 35 H. 6, 5. Bro. Corpor. 2 2, miſn omer 9. 
(b) 5 H. 7; 14 Bro: Corpor, 7k. Rs 
(e) Th. Dig. I. 6, c. 12. (13) f. 16. Com. Dig . Pleader 2. B. 2. 
G2) Th. D. ib. f. 14. Com: D. g. ib. vide ante, 33 the notes. 
65 Vid. the authorities lait cited. h 
(f) 26 E. 3, 66, 67, cited in P. Ayray's cate; 11 Co. 21 a. 
5 | prior 


An 
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prior of Coventry, and declared that Hugh prior of Co- 
ventry, his predeceſſor, and his convent, had ſubmitted 
themſelves to the award of the queen and her council, re- 
ſpecting certain tenements in Coventry; the deed of co- 
venant was by the name of Hugh prior of our Lady of 
Coventry; it was objected that in the writ and count th 

words © our Lady” were omitted, to which it was an- 
ſwered that the prior and alſo the church of Coventry were 
founded by the name of St. Michael, and that, therefore, 


the plaintiff could not have a writ according to the ſpecialty, _ 


becauſe the writ might be abated notwithſtanding the deed 


might be good; upon which the objection was over- 


ruled. | | | 

WHERE a deed is made 0 a corporation, by a name 
varying from the true name, the plaintiffs may ſue in their 
true name, and in their declaration aver, that the de- 
fendant made the deed to them by the name mentioned in 
the deed (a); or, if the plaintiffs in their declaration take 
no notice of the variance, and the defendant truſt to the ad- 
vantage he may have from it at the trial; then if a ſpecial 
verdict be found © that the defendant made and ſealed the 
writing in queſtion, and delivered it to the corporation 
(deſcribing them by their true name) by the name men- 
tioned in the deed,” this will entitle the plaintiffs to judg- 
ment (Y). —- | | | „„ 

So, if a deed be made by a corporation, by a name dif- 
fering from the true name, the plaintiff may ſue them by 
their true name, and aver, that, © by the name mentioned 
in the deed,” they made ſuch deed to him: or if he take 
no notice of the variance in his declaration, he may have 


(a) Vid, the caſe of the abbot of York, cited in the caſe of the mayor 
And burgeiles of Lynn. 10 Co. 125 b. 


() Mayor and burgelles of Lynn. 1d, ibid. 1 
| ; 5 g 5 ; the 
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the ſame advantage from a ſpecial verdict as the corpo- 
ration may have when they are plaintiffs. 


And, if igno- 
rant of their true name, he ſue them by the name men- 
tioned in the deed, and they plead miſnomer, T apprehend 
it would be a good replication to ſay that they were known 
as well by the one name as. the other, and that by the name 
mentioned | in the writ, they made the deed to him. If ſuch 
a replication were not admitted, this inconvenience muſt 
follow, that the plaintiff, after being deceived and led to 
expences by the falſe deſcription given of themſelves by 


the defendants, muſt have recourſe to a new writ.. 
IHAVE faid, © if the variance be not materially different 


in ſubſtance,” and have been induced to uſe this cautious 


mode of expreſſion, from the manner in which Lord Coke 


expreſſes himſelf on the ſame ſubject, whoſe words are 
theſe, © in pleading, or in a ſpecial verdict, in many caſes, 
if by expreſs averment, or by the finding of the jury, it 


ſhall be made apparent to the court, that the true name of 


incorporation, and the name in the leaſe, grant, &c. are all 


one in effect, it will much enforce the matter, although in 


words there is ſome ſeeming diſterence“ (a). 


I FEEL no heſitation, dee to give it as my opinion, 


that in all caſes, where, by expreſs averment, or by the 


finding of the jury, it is made apparent that the corpo- 


ration ſued is the ſame that made the deed, whether the 


name in the deed be the fame in ect or not with. the 
name of incorporation, or whether the difference between 


them be ſeeming or real, * nut to be given in fa- 
vour of the deed. 
WHERE a corporation becomes liable to any duty, and 


then its name is changed, the writ brought againſt } it ſhould 


be! in the new name, 


(a) Id. ibid. 
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Tux abbot of Weſtbury brought a ſcire facias againſt 


the commonalty of the town of Shrewſbury, and counted 


on an agreement made by deed indented between one of 


the predeceſſors of the abbot and the ſaid commonalty, that 
the commonalty ſhould repair certain mills which belonged 


to the abbey whenever they ſhould be out of repair; he 
ſhewed, that ſince this agreement, one of his predeceſſors, 
by name, had brought a writ of covenant againſt the com- 
monalty, becauſe the mills had not been ſufficiently re- 


| paired; and recited the whole of the record and judgment, 
but alleged that the mills had not yet been repaired, and 


ſaid, that for that reaſon he had brought his ſcire ſacias: 
the defendants pleaded in abatement of the writ, that on 


the day when it was purchaſed, and ever ſince, there were 
two bailiffs of the town of Shrewſbury, and that? therefore, 
the writ ought to have been brought againſt the bail1ff5 and. 
commonalty (a). And by the better opinion it was held, 
that the writ ought to have been brought againſt them by 
their new name (). | 


So, if they have a claim againſt any perſon, and then their 
name 1s changed, ey mult bring the writ br. their new 
name. | Es 

Bur both in the caſs where they „ and ww 


they are defendants, the declaration muſt ſtate the claim to 
| have accrued under the old name, and then ſhew how the 


name was changed (c). | 

IT was formerly uſual, when a patent made to mayor, 
aldermen, and commonalty, was pleaded, to ſhew who was 
mayor at the time of the grant; but that practice has long 
been out of uſe; and! it is held that where it is pleaded ge- 


(a) 2 H. 6, 9. Bro. 182 b. cited Moore 591, 

(5) Th. Dig. I. 6, c. 12, (13) f. 7, 8 

(c) Vid. 3 Lev. 237, 243. Eo ae 
5 nerally, 
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nerally, it ſhall be preſumed, that there was a mayor at the 


time of the grant; and if in fact there was Tu. the 8 N 
party muſt ſhew it (a). 

A coxroRATION which has a head cannot ſue or be 
ſued without it, becauſe, without it the corporation is in- 


complete (3). 


WHERE the head of a corporation is changed annually, 


a writ brought by them, or againſt them, ſhall not abate by 


the change of the head where the name of the head is not 


mentioned: but where the head dies, pending the writ, 
there ſeems to have been formerly conſiderable doubt 


whether the writ ſhould abate, both in the caſe where he 
is annually changed and where he is for life. 


IN one place it is ſaid generally (e), that if a dean die 
pending an action, the writ ſhall not abate; and it is com- 


pared to the caſe of mayor and commonalty; but it is ſaid, 
it 1s otherwiſe of an abbot and convent, becauſe, when the 
abbot dies, there remains no perſon capable, by whom or 
againſt whom the writ ſhall continue. 


IN another place a diſtinction is taken between the caſe 


oa corporation whoſe head is annually choſen, and one 


whoſe head continues for life: in the former, as in the caſe | 
of mayor and commonalty, it is ſaid, that a writ ſhall not 
| abate by the removal or death of the head; but that in the 


latter, as in the caſe of dean and chapter, the death of the 
dean ſhall abate the writ; in another place, however, this 
diſtinction is taken, that if the dean be mentioned by his 
name of baptiſm and die, the writ ſhall abate, though 


another be afterwards appointed ; but that if he be nat 


named by” his name of — nm. then, though he die after 


(a) 13 Ed. 4, 8. Bro. Cold, 52, 
(5) 22 Aſſ. pl. by Bro. Cerpor. 43. 
(e) Per Bryan, C. J. 1 E. 5, 5. a. 
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the writ purchaſed, yet, if another be appointed before the 


day in court, the writ ſhall not abate (a). 
HoLT, C. J. is reported to have ſaid, © that if an action 


be brought by a mayor and commonalty, and the mayor 
die, the writ abates; becauſe he is the head of the corpo- 
ration, and by his death the corporation is ſuſpended” (5). 
J can ſee no reaſon, however, why in any caſe, the death 
or removal of the head in any ſtage of the proceedings, 
ſhould abate the writ, where the proper name of the head is 
not mentioned: the death of the head is not like the caſe 
of the death of a common perſon, plaintiff, or defendant 


in the latter cafe there is no body remaining to ſue or be 
ſued ; but a corporation, notwithſtanding the death of its 


| head, ſtill exiſts, and has the power of rendering itfelf com- 


pleat by appointing mee perſon 1 in the place of the de- 


ceaſed, 
THERE is a difference bes A ſole and an aggregate 
corporation in the manner of pleading in a real action: as 
the former has two capacities, a natural and a corporate, 


he muſt always ſhew in what right he ſues (c): but as the 


latter have only a corporate capacity, a ſuit in their cor- 
porate name can be only in that capacity; and therefore 
it is not neceſlary that a mayor and commonalty thould 


allege ſeilin in right of the corporation (4), ar a warden 
and ſcholars, ſeiſin in right of their college (e). 
In an action brought by a corporation on a contract, 


covenant, obligation, or ſpecialty, or in an action to re- 
cover real property, it is unneceflary to ſhew how they 


(a) 21E.4,15, 16. Bro, Corpor: 64. 11 E. Bro. Corpor. 73. 
(6) 1 Salk. 398. V | 
(c) Plow. 102, 103. Dyer 102. 2 Lev. 68. | 

(4) 1 Leon. 183. - SS 

(e) Cro. El. 232. x Anderſ. 272. Ez 

U 2: weze 


292 — (( 
were incorporated; for if the name be proper for a corpo- 
. ration, that argues that they are a corporation; but on the 
3K general iſſue pleaded by the ELIT; it is ſaid, the plain- 
| titts muſt prove that they are (a). 
Ay an action may be cared in Fackad by a 
foreign corporation, in their corporate name and capacity ; 
andin pleading it is not neceſſary that they ſhould ſet forth 
the proper names of the perſons who compoſe the corpo- 
ration, or to ſhew how they were incorporated or pri- 
| vileged; though on trial, on the general iſſue, they mult 
| | prove that by the law of the foreign country they were 
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effectually created a corporation (6). 85 

| Hor in juſtifying a treſpaſs committed in the aſſertion YL 
of a franchiſe or privilege of a corporation, it is frequently 3 

[ neceſſary to ſhew not only the exiſtence of a corporation, 
f but the manner in which it claims to be ſo, whether by * 
| _ preſcription, by charter, or by act of parliament ; and the q 5 
Juſtification muſt extend to the whole of the act, which is 
the ſubject of complaint: thus, if a defendant in an action 

pft treſpaſs, juſtify a ſeiſure for toll in right of a corporation, 5 

1 he muſt ſhew the title of the corporation by preſeription or 7 
7 grant; if by preſcription he mult ſhew that they are a cor- 5 
7 poration by preſcription, for a corporation created within - 
| i time of memory, cannot claim any thing by preſcription, : 


_ becauſe preſcription implies a right exiſting beyond time of We 
memory : if he ſay, that he detained the goods ſeiſed till F 

h | toll and charges were paid, and only ſhew a title to diſtrain, 

| that will not be ſufficient; he muſt preſcribe to diſtrain, and 

1 detain the goods dien till the toll and papal a are 

| paid . 


(a) Hob. 211. 2 Ld. Raym. 1535. | 

(5) Dutch Weſt India Company Ve Henriques Van 8 me 2 Ld. 
Rum. 1535. | 

(c) Pitts v. Gainee and Foreſight. 1 14. 3 1 Salk. 10. 
f | . . Is 
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Is pleading a corporation by preſcription, it is ſufficient 


to uſe ſuch words as neceſſarily imply the exiſtence of a 


corporation from time immemorial; thus, © a certain hoſ— 


pital of Saint Mary of Briſtol ofa maſter and convent from 


time, &c. has been incorporated by the name of en | 


and Convent of the hoſpital of Saint Mary of Briſtol ;” 

« the Warden and Vicars of the college of vicars in % 
choir of Hereford, are and from time, &c. have been in- 
corporated by the name of Warden and Vicars, of the 


college of vicars, in the choir of Hereford, or thus, © the. 
Maſter of the hoſpital of Burton Saint Lazarus, ſays, that 


he and all his predeceſſors, maſters of the hoſpital aforeſaid, 


from time, &c. have been called and known, as well by the 
name of Maſters, of the hoſpital of Saint Lazarus of Bur- 


ton, of the order of Saint Lazarus of Jeruſalem, in Eng- 


land, as by the mame of Maſters of Burton Saint Lazarus 


of Jeruſalem in England” (a): or, in more moderen terms, 
« the city of Litchfield is, and from time, &c. has been an 
ancient city, and the citizens and freemen of the ſame city 
uſing and exerciling the myſtery or occupation, &c. within 


the ſame city of Litchfield, and the liberties thereof, from 


time, &c. have been and ſtill are one body politic in deed, 
tact and name, by the name of, &c.“ (b). 

Tre pleading of a corporation by letters patent may 
be thus: „On the — day of — in the — year of the 2 5 
of — late King of England, the ſaid Sovereign Lord 


by his letters patent, ſealed with his great ſeal of England, | 


bearing date at Weſtminſter, in the county of Middleſex, 


on the ſame day and year aforeſaid, of his ſpecial favour, 


declared, ordained and granted for himſelf, his heirs and 


tucceflors, that the city of Briſtol, from thenceforth, ſhould 


(a) 10 Co. 29 b. 30 Js (6) Lutw. 1321. 
LL | be 
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=—_ - THE LAW 
be and remain for ever a city incorporated, and a county 
of itſelf; and that the citizens and inhabitants of the ſaid 
city and their ſucceſſors from thenceforth, for ever, ſhould 


be one body corporate ans politic in deed, fact and name, 
by the name of Mayor, Burgeſſes, and Commonalty of the 


City of Briſtol aforeſaid” (a). 


IN pleading either a corporation by preſcription. or by 
charter, It 1s unneceſſary to mention any of the powers 


which are incident to them as a corporation, as the power 
of pleading and being impleaded, of granting and purchaſ- 


ing; bccauſe theſe are neceſſarily implied (4 This 


however, frequently added (c). = 
When the name of a corporation by preſcription has 


been changed by charter, and a preſcription is to be laid 
in them for ſomething to which they were intitled before 


the change of the name, the manner of pleading it may be 
thus: The borough of Derby, in the county of Derby, 


is an ancient borough, and the burgeſſes of the ſaid borough 


from time, &c. until the — day of — in the — year. of the 


reign of the Lord Charles the firſt, late King of England, 


were one body corporate and politic, by the name of 
Bailifts and Burgeſſes of the borongh of Derby 
on the ſaid — day of — in the faid — year of the ſaid Lord 


Charles the firſt, late King of England ; the ſame Lord 


the King Charles the firſt, by his letters patent, &c. con- 


ſtituted and created the bailiffs and burgeſſes of the borough 
aforeſaid, to be from thenceforth, for ever, a corporation, 
by the name of Mayor and Burgeſſes of the borough of 
Derby 


Dert and the fame John further ſaith, that the bailifts 
and burgeſſes of the borough aforeſaid, from time, &c. un- 
til the — day, &c. aforeſaid, and the mayor and burgeſſes 


(a) Lutw. 1330. (50 10 co. 29 b. 30 f. 
02 Vid. Lutw. 1321, 1330. 
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of t the ſame borough on the aforeſaid — - day, &c. and con- 
tinually afterwards, hitherto have had 1a}, 

Ox thus: © the town of Wallingford is and from time, 
K. has been an ancient borough, and the men and inhabi- 
tants of the ſame town, from time, &c. until the — day 
of — have been a body corporate and politic in deed, 
fact, and name, and by divers letters patent of divers Kings 
and Queens of the kingdom of England at different times 
confirmed, as well by the name of Burgeſſes of Walling- 
ford, as by the name of Mayor, Burgeſſes, and Inhabitants 
of the town of Wallingford, and alſo by the name of 
Mayor, Burgeſſes, and Commonalty of the borough of | 
Wallingford, and alſo by the name of Mayor, Aldermen, | | I! 
and Burgeſſes of the borough of Wallingford ; and the men 14 | 
and inhabitants of the ſame borough from time to time, 1 
during all the time aforefaid, by the ſeveral names aforeſaid, 
until the — day of — aforeſaid, have had and have been | 4 

uſed and accuſtomed to have a certain antient market within f 

the borough aforeſaid, held, &c. and on the ſaid — _ Rel 1 

day of in the — year aforeſaid, the ſaid late King 144 

Charles the ſecond, by his letters patent, &c, of his ſpecial LE | 

favour, &c. granted for himſelf and his ſucceſſors, that 8 4 

the burgeſles and inhabitants of the ſame borough from 1 

thenceforth, for ever after, ſhould be in fact and in name 

one body corporate and politic by the name of Mayor, 

Aldermen, and Burgeſſes of the borough of Wallingford 
| - and the ſame late King, by the ſame letters patent, | 2 | 

tor him ſelf, his heirs and ſucceſſors, granted and con- $1 
firmed to the ſaid mayor, aldermen and burgeſſes, and 1 
their ſucceſlors, that from thenceforth, for ever, they 


3 1 8 have and hold one market in the ſame man- of 
g | OT: 4 
(A) noms, 340. (6) Lutw. 1498, 1499. 
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OR, in more modern terms, thus: © Whereas the city 
of London is, and from time, &c. has been an ancient 


} City; and the citizens of the ſaid city, during all the time 
N aforeſaid, have been a body cor;-orate and politic in deed, 
N fact, and name, by divers names of incorporation, and 
4 for divers, to wit, fifty years laſt paſt, have been a body 
. politic and corporate, by the name of the mayor, com- | 


monalty, and citizens of the city of London :” (a) 


1 | IF a corporation, conſiſting of many perſons capable, 
; | claim any taing by preſcription, in their general corporate ZE 
right, they muſt preſe ribe in. them and their ſucceſſors, _ 


and not in the ſucceſſors of their head ; thus, in the caſe 
of dean and chapter claiming an annuity, ſeiſin muſt be 
alleged in ſuch a one, dean, and the chapter, predeceſſors 
of the preſent dean and chapter, and not in the predeceſſors 
of the dean only ; though the corporation being intire 
and perpetual, cannot in ſtrict technical propriety have 
ſucceſſors or predeceſſors. (5) | 
IF the head of a corporation, being ſole ſeiſed of land 
in right of his headſhip, be ſued in treſpaſs for an entry into 
that land, he muſt not, in juſtifying his entry, barely ſtate 
that ſuch a one, hi predeceſſor, was ſeiſed of the land as 
parcel of his ſole eſtate, and died, after whoſe death, he 
entered and was ſeiſed in right of his headſhip : but he 
mutt ſhew the exiſtence of the corporation, and the manner | 
in which the head is appointed; then allege ſeiſin in his |» 
predeceſſor, his death, and the manner in which he was 
himſelf appointed his ſucceſſor, and his ſubſequent entry 
in his corporate capacity; for without all theſe circum- 
ſtances he cannot make a complete title to enter. (c) But 


72 
* 22 r 


(a) 1 H. Black. Rep. C. B. 220. 

(5) 39 H. 6, 13, 14. 5 

(c 34 H. 6, 27. Bro. Act. fur le Stat. Bs 9, e e pl. 7. 
it 


* 
* 2 
* 
pn 
5 
1 
* 
3 
14 
£ 
' 
1 
2 
2 
3 — 
. 
7 
24 
Wy 
wu 
14 
1 
" 
F 
3 
12 
4 va 
>»: 
Os 
* 
_ 
" 
7 


— 7, 


' 
* 
* 
z 
A 
AZ 
is 
VF 
"Ay 
* 
Fe 
" 
g 4 
F 
30 
20S 
* 
. 
3 
527 
- 


OF CORPORATIONS. 297 


it 1s not neceſſary td ſtate the number of which the cor- 
poration conſiſts; for perhaps no number was limited by 
the charter of incorporation, or it may be a corporation 


by preſcription without limitation of number (a). 


HowEvRR neceflary it may be that any particular act 
done by a corporation, ſhould be by deed, yet in pleading 
that act, it does not ſeem neceſſary to ſtate that it was done 
by deed, nor to ſtate all the circumſtances that were neceſ- 
ſary to give it effect. —Thus, if a man had pleaded that 


abbot and convent made a leaſe for life, it would not have 


been neceſſary to ſhew any warrant of attorney under their 


common ſeal to make livery, though the leſſee, without 
| that, could not have had ſcifin (3). 


80, where the bailiffs and cominonalty of Ipfwich:i in- 
titled themſelves by feoffment, without ſhewing a letter of 
attorney under their common ſeal to receive livery, and 
though, without ſuch letter of attorney the feoffment could 
not be good, yet the pleading was ruled to be good, on 
the ground that ſuch letter was neceſſarily implied (c). 

So, where an entry for a forfeiture was pleaded to have 


been made by the dean, and chapter of Norwich, and ex- 


ception was taken that there was no allegation of a deed 
or warrant of attorney to enter under their common ſeal ; 


yet the pleading was adjudged good, on the principle that 
it ſhould be intended a ſufficient entry, and that all neceſſary 


circumſtances muſt be implied (d). 
So, if to an action for rent brought by a corporation 


againſt their leſſee, he plead an aſſignment by him to ano- 
ther, and that the corporation had accepted rent of the 
aſſignee, it is not neceſſary to ſtate, that the acceptance 


(a) 34 H. 6, 27. Bro. Act. fur le ſtat. pl. 9. Corp. et Capac. pl. 7. 
(b) Throgmorton v. Tracy. Plow. 149- (c) Cro. Jac. 41. 
(4 Edward and Webb v. Sor rel. 9 Car, 169. 
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298 THE LAW. 
was by deed, for if a deed was neceſſary, the exiſtence of 
it muſt be implied in the averment of acceptance, becauſe, 


in ſuch a caſe, without the deed there could be no accept- 


ance at all (a). | | 

So, where a jury, in a ſpecial verdict, found that a ran 
and chapter had received rent, Bridgeman, Chief J. ſaid, 
that muſt be preſumed to have been by deed, becauſe they 


could not receive it otherwiſe ; a caſe in the Exchequer, 
he ſaid, had indeed been cited, in which judgment had been 
| arreſted, becauſe in the declaration, which was on a leaſe 


by a corporation, there were not the words “ by deed;” 
but he was not ſatisfied with that caſe; yet, whatever 
weight it might have, it did not influence the preſent, be- 
cauſe that was a caſe of pleadings this was a ſpecial ver- 


dict (3). 
LoRD Coke, indeed, tells us, that in Bellamy's caſe (c) | 


a good difference was taken and agreed, when a deed is re- 


quiſite ex in/titutione legis and when ex proviſione hominis. 


That when a deed is requiſite ex provi/ione hominis, there 


the proviſion of man ſhall not change the judgment of 


law in ſuch a caſe; as if a man make a leaſe for years of 
land to A. on condition that he ſhall not aſſign it over but 


by deed only, and not by parol; in this caſe, ex prov:- 
fone hominis, the aſſignment, ought to be by deed, but be- 
cauſe, ex in/litutione legis, a deed is not neceſſary to the 


aſſignee, he may plead the aſſignment without ſhewing the 
deed: but when jt is neceſſary ex inſtitutione legis, there it 
ought to be ſhewn in court; although it concern a collateral 


thing, and transfer or convey nothing. As, if the mayor 


and commonalty of London have an eſtate for the life of 


J. S. if, in that caſe, the mayor and commonalty attorn 


(a) 2 Saund. 205. (5) Carter, 16, 17. 
(c) 6 Co. 38 a, b. | 
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to the grantee of the reverſion, the law requires that it 
ſhould be by deed; for notwitſtanding the grantee doth not 
claim in by them who attorn, and that an attornment is 
but a conſent; yet in pleading, the deed of attornment 
ought to be ſhewn, for the deed is requilite ex e 


legis in ſuch caſe,” 
WII all due deference, however, to the authority of 


10 great a lawyer, this diſtinction ſeems to be merely fan- 
ciful, and founded on no good reaſon; it was not the 


point adjudged, but was introduced collaterally in argu- 


ment, and is certainly inconſiſtent with the authority of 
the caſes before mentioned, which are confeſſed to be good 


law. | 
Tu ſtatute of limitations i is pleadable againſt a corpo- 


ration as well as againſt a common perſon. — The South 


Sea company brought a bill againſt one Wymondſell on a 


contract made by him with Mr. Surnam, the deputy caſhier | 


of the company, in the year 1720, reſpecting 20, oool. 
South Sea ſtock ; ſuggeſting ſeveral frauds, and ſhewing 


that by the ſtatute (a), againſt the South Sea directors, all 
the eſtate, goods, and effects of the ſaid Surnam were 


veſted in the company for the benefit of the proprietors. 
The defendant pleaded the ſtatute of limitations, and that 
if any ſuch contract was made by the defendant with Sur- 
nam, it was made above ſix years before the filing of the 
vill, and denied the matters of fraud, 

Ix was inſiſted, that the plaintiffs claiming by the act of 
parliament, that was matter of record, and the demand in 
queſtion to be taken as a debt on record, and conſequently 


not barrable by the ſtatute of limitations: but the Lord 
Chancellor held this to be clearly otherwiſe ; for that the 


South Sea company could not be in a better caſe than Sur- 


(a) 7 G. , . | 


nam 
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nam was, againſt whom as the defendant mi ght have pleaded 
the ſtatute, ſo might he alſo do againſt the company, who 
ſtood in Surnam's place; and he compared it to the caſe 
of an aſſignee under a commiſtion of bankruptcy, againſt 
whom, though he claims under the ſtatutes concerning 
bankrupts, and alſo by virtue of the aſſignment which is 


under the great ſeal, the ſtatute of limitations might be : 


pleaded, as well as againſt the bankrupt himſelf (a). 


So, a corporation may have the benefit of the ſtatute of 


limitations as well as a private perſon, as their witneſſes may 
die, or their vouchers may be loſt (5). 

Ix equity, corporations aggregate anſwer under their 
common ſcal, and if they refuſe to anſwer, proceſs iflues 


againſt them as before mentioned (o): but if the majority 


of the members be ready to put in their anſwer, and the 


head who has the czſlody of the common ſeal refuſe to 
affix it, the Court of Equity will ſtay the proceſs againſt 
the corporation, till an application can be made to the 


Court of King's Bench for a mandamus to compel him, 
which that court will grant: this was firſt done about thir- 


teen years ago in the caſe of Doctor Windham, warden 
of Wadham College; a bill was filed againſt the warden, 
fellows, and ſcholars of that college, to compel the exe- 


cution of a leaſe according to an agreement, alleged to 
have been made by them; the ſubwarden, dean, and prin- 
cipal officers were ready. to put in their anſwer, inſiſting 
that the agreement was not made by, a majority of the 
college as it ought to have been; the warden diſapproved 
of this anſwer, and therefore refuſed to affix the college 
ſeal to it: the Chancellor in chat the e 


5 Rech Sea Compares v. Wymondſell. 3 P. W. 143. 
(5) Wych v. Enſt India Company. 3 P. W. 310. | 
e) Vid. ante, p. 27ret ſeq, | | 
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at large were not in fault, but had obeyed the proceſs of 
the court as far as they could, directed an application to 
be made to the Court of King's Bench for a mandamus to 
compel the warden to affix the ſeal; on the application 


being made, Lord Mansfield faid, that though he believed 


this was the firſt inſtance of ſuch an application, yet it was 
not new in principle: he obſerved that the warden ſeemed 
to have miſconceived the conſequence of his affixing the 


ſeal to the anſwer of the fellows, and to think that it would 
make his corporate anſwer inconſiſtent with his private 


ſeparate anſwer, for that he was of opinion the plaintiff” 8 
ſuit was juſt, and that the agreement ought to be executed: 


but his lordſhip ſaid, his putting the college ſeal to 5 


anſwer of the corporation, did not contradict his private 


ſeparate anſwer, and that therefore the mandamus ought to 


iſtue (a). 

As a corporation anſwer under their common nk and 
not upon oath, they will of courſe diſcover nothing to 
their own prejudice: when, therefore, a plaintiff appre- 
hends he cannot have the full eftect of his ſuit by making 
the corporation alone defendants to his bill, he uſually joins 
the clerk or treaſurer, or ſome of the principal members 
of the corporation in their natural capacity. "This prae- 


tice ſeems to have been introduced in conſequence of an 


anonymous caſe late in the reign of Charles the ſecond; 


where a bill having been filed againſt a corporate company 
to obtain the diſcovery of writings, and they refuling to 


anſwer ſatisfactorily, it was expreſsly ordered, that the 


clerk, and ſuch principal members as the plaintiff ſhould 


think fit, ſhould anſwer on oath, and that a maſter ſhould 
ſettle the oath (6). 


(a) Cowp. 377. 


() Anonymous and 35 Car, 1632. 1 Vern. 117. . 
(6) ymous, 36 and 35 wy Prod 
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From this time, it is probable, that the practice of 
joining ſome individual with the corporation, as a defend- 


ant in his individual capacity, became common; and in 


the caſe of Wych and Meal (a), the propriety of it was 
recogniſed by Lord Talbot. 

TEIs was a bill brought by the plaintiff 3 the Faſt | 
India company, and one of the officers of the company, in 
order to diſcover ſome entries and orders in their books.— 
The officer demurred, ſhewing for cauſe, that it was not 
ſo much as pretended by the bill that he had any intereſt in 


the matter in queſtion ; that his anſwer, if it were to be 


put in, could not be read againſt the company, as the 
anſwer of one defendant could not be made uſe of againſt 
the other; that the plaintiff, if he pleaſed, might examine 


the defendant as a witneſs; that on the ſame principle on 


which he was made defendant here, the plaintiff might 


make the ſervant of any private perſon a defendant; and 
that it was plain the plaintiff could have no decree againſt 


the defendant, the officer of the company. 

TRE Lord Chancellor obſerved, this was a thing of con- 
ſequence, which he did not remember to have been judici- 
ally determined ; but ſo far was plain, that the plaintiff 
was intitled to a diſcovery of the matters charged in the 


bill; the caſe where a private perſon was detendant, was 


different from that where a company were delendants ; the 
latter could anſwer no otherwiſe than under their common 
ſeal; and though they anſwered ever fo falſely, there was 


no remedy againſt them for perjury : it had been an uſual 


thing for a plaintiff, in order to have a diſcovery, to make 
the ſecretary, book-keeper, or any other officers of the 
company, defendants, who had not demurred, but 
anſwered; whereas, if this demurrer ſhould be allowed, 


(a) 1734. 3 P. r. 
= = | the 
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4 officers of companies were never Ikely to anſwer 
again; and though the plaintiff were intitled to a diſcovery, 
he would never be able to obtain one; and conſequently 
there would be a failure of juſtice.—Befide this, although 
the anſwer of the defendant, the officer, could not be read 
againſt the company, yet it might be of uſe to direct the 
plaintiff how to draw and pen his interrogatories, towards 
obtaining a better diſcovery ; and ſince no inſtance was 
produced, where ſuch a demurrer had been allowed, and it 
might be very miſchievous and injurious to the ſubjects, by 
allowing it, to deprive them of that diſcovery, to which, 
in common juſtice, they were intitled; and as on the other 
hand no inconvenience could inſue from obliging ſuch 


officers of a company to anſwer 3 therefore he over- ruled 
the demurrer. 


WEN a perſon has reaſon to ſuſpe&t 10 has ſuſtained 


an injury by perſons acting under the authority of a corpo- 
ration, but cannot aſcertain how far they are concerned, he 
may file a bill againſt them and their ſecretary, or other 
officer, for a diſcovery, before he bring an action at law, 
ſuggeſting that he intends to bring one, but cannot do it 
without the diſcovery prayed: becauſe, as the ſuit againſt 
2 corporation is by original, the diſcovery may be neceſſary 
before he can ſue out his writ (a). 


IF a diſcovery of any of the matters called for, would 


be prejudicial to the corporation, and be not necellary to 


the plaintiff's caſe, the officer needs not diſcover thoſe | 


parts (b). 


2 


Wuers an ation is brought 4y or againſt the mayor 
and commonalty of a city, the iſſue muſt be tried by a 


(a) Vid. Moodamay v. Morton. 1 Brown. Ch. Cas. 471. 
(9). Id. ibid; Cites the caſe of Walpole and Elliſon v. White. 


jury 


— — o—enn nem nyc eng + 
_—_—  — ˙ ä — 
wn 


gain hes 9 . 1 
1 : 
* Nr, „„ 


Ct I eo eee e ” 
. N 


THE LAW 


304 


jury of men who are ſtrangers to the corporation, be- 
cauſe the members of the corporation are intereſted i in the 


event (a). 


ON the ſame principle of being intereſted in the event, 


it ſeems, that a cuſtom in a corporation, on which they 
found a claim, cannot be proved by a member of the cor- 


poration (5) but one who has been a member of the cor- 
poration, and disfranchiſed, may be a witneſs to prove ſuch 


a cuſtom; though, it is ſaid, a man cannot ſurrender his 


franchiſe by conſent, in order to be enabled to be a 


witneſs (c). 


In an action of aſſumpſit, brought by the mayor and 


commonalty of London, for sl. due to them for ſeveral 
tons of wine, brought from beyond the ſeas to the port of 
London, at 4d. per ton, which was the duty of water- 
bailage; at a trial at bar, ſeveral freemen of London were 
offered as witneſſes for the plaintiffs; the counſel for the 
defendant obj ected to them as being parties, and intereſted 


in the event, the commonalty of London comprehending 


all the freemen: it was anſwered that their intereſt ought 
not to be conſidered, it being fo trivial and remote; that a 
ſmall legatee had been ſworn to prove a will; that in an in- 
dictment againſt the county for not repairing a bridge, one 
of the county might be a witneſs; and this, Dolben, J. 


| ſaid he had known in the caſe of Peterborough bridge; it 
was likewiſe obſerved, that in an action againſt the hundred 


on the ſtatute of Winton; the plaintiff is a witneſs from 
the neceſſity of the caſe: to this it was replied, that the 


| preſent was not a caſe of neceſſity, for that the plaintiffs, 


though perhaps with difficulty, might have other witneſſes 
beſide freemen ; and that the caſe of the ſtatute of Winton 


(a) 10 AM. pl. 13. Bro. Corp. 4. Trial, 67. 
(5) 3 Keb. „ (c) 3 Keb. 295. 
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did not apply, for that there, a hundredor could not be a 

witneſs. —Scroggs, C. J. Dolben and Raymond, J. were 

of opinion, that the freemen ought to be admitted as wit- 

gnneſſes, and Jones, J. that they ought not; on which a bill 

PF of exceptions was tendered by the counſcl for the defendant, 
which the court proffered to ſeal, and to allow three or four 
days to draw it up; the plaintitt's counſel, however, pro- 
duced other witneſſes, which left the caſe of the freemen 
undecided (a). 

O a ſubſequent occaſion, the Lord Keeper, Sir Fran- 
cis North, alluding to this caſe of the water-bailage, ſaid, 
© he thought it very hard, that no freeman of the city of | {I 4 
London could be admitted as a witneſs, in a caſe that did | | 
not concern him fixpence ; but that Here, indeed, the fre _ | 

was in queſtion.“ This was in the caſe of the corporation 
of Sutton Coldheld againſt Wilſon, in which the queſtion 
was, whether a bond in the penalty of 400l. was intended 
for the benefit of the corporation or of the defendant ; and 

the witneſſes for the plaintiffs being all members of he 
corporation, it was inſiſted that their depoſitions could not | 15 
be read, becauſe they ſwore for their own benefit, and the N 
exception was allowed; and the Lord Keeper ſaid, that a 
corporation ought to have a town clerk, or under clerks, 
who were not freemen, that they might be competent wit= _ 
neſſes when occaſion required. | 

Ar length, however, it appearing that the defendant 
had croſs-examined ſome of the plaintiff's witneſſes, not 
only to queſtions, barely whether they were of the corpora- 
tion or not, but to other queſtions which affected the 
merits of the cauſe; the Lord Keeper declared that made 
them 280 witneſſes, though they were members of the 
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(a) The caſe of the city of London, concerning the water - . 
I Ventr. 351, | 
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306 THz LAY 
os and, on their evidence, the latter had a decree 


in their favour (a). | 
Ix appears to be a general rule, that in actions where a 


corporation and a ſtranger are concerned, the latter ſhall 


not be aſſiſted by the court to obtain inſpection of the 
books of the former; but that, if he conceive he can de- 
rive any advantage from them, he muſt give the corpora- 
tion notice to produce them on the trial. 

Tk firſt caſe we meet with on this ſubject, was an 


action of covenant againſt the defendant, as ſecurity for one 


Thompſon, late warehouſe-keeper to the charitable cor- 


poration, in which the iſſue was, whether "Thompſon 


actually did receive certain goods with which he was 
charged: an application was made on behalf of the de- 
tendant for liberty to inſpe& the corporation books, on 


the principle that they were public books: the court doubted | 


whether they were of that deſcription, and therefore made 


no rule; but told the defendant's counſel that he might 


give the corporation notice to produce them at the trial(b). 
Tre next caſe, indeed, directly contradicts the rule: it 


was an action brought by the Brewers* Company, ona 


bye law, againſt the defendant for exerciſing the trade of z 
brewer without being a member of the company : on be- 
half of the defendant, application was made to the court 
for a rule to inſpect the books of the company and take 


copies, which was granted, on the ground that ſtrangers 


had an intereſt in bye laws which affected them (c). 


LitrTLE regard, however, is due to this caſe, becauſe 


the principle on which it is founded was impeached 1 in a 


fubſequent caſe, which ſeems to have been more maturely 


(a) Sutton Coldfield v. Wilſon, 1. Vern. 254. 
(5) Tr. 8G. 2. Charitable Corporation v. Woodcraft, B. R. H. 130. 
C aft. 19 G. 2. Brewers Company v. Benſon, Barnes, 236. 

| conſidered. 
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conſidered. — This was an action of treſpaſs for taking the 


5 plaintiff s goods: the, defendant, as ſervant to the corpo- 
ration of Shrewſbury, juſtified the taking, as a diſtreſs for 


toll through the ſtreets of Shrewſbury, which the plaintiff 
refuſed to pay: before the plaintiff replied, an application 


was mede, on his behalf, for a rule to have liberty to in- 
ſpect the public books and records of the corporation: in 
anſwer to this, it was urged, that the plaintiff, being a 


firanger to the corporation, had no Tight to inſpect their 
books; that iſſue not being joined, it was not known 


what would be the point to be tried; that the plaintiff had 


not applied to the corporation and been refed the liberty 


of inſpecting the books; and that thereſore the motion was 
premature; and that it was the firſt of the kind, for it was 


a motion to furniſh the plaintiff with matter for his reply 
to the defendant's plea. In ſupport of the application, it 


4 


was ſaid, that there had been cafes where frangers had had 


rules for liberty to. inſpect the books of the adverſe party, 
and the caſe of the Brewers? Company was particularly 
mentioned as an authority in point. Ihe Chief Jultice (a) 
expreſſed himſelf thus Do you mx it down in general, 
that a ranger has a right to inſpect the books of a corpo- 
ration? How has a ſtranger to a corporation more right 
to inſpect their books, than the books of a private jerfon ? 
While Lord Caiaden fat here, there was the like motion 
in the like action of treſpaſs, where the defendant.juiriued, 
under the corporation of 1pſwich, for diſtraining tor a toll 


for repairing the quay there, and the motion was refuled, 


the plaintiff being a ranger to the corporation; and I am 


ſure, in many cafes like the prefent, the motion has been 
retuſed ; however, I ſhall give no abſolute opinion on 
the preſent motion; becaute iflue is not yet joined, nor 


(a) De Grey. | 
"0-0 „ has 
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has the plaintiff applied to be permitted to inſpect the 8 
of the corporation and been refuſed, and that is a ſufficient 


reaſon for not granting the rule at preſent” (a). 


CT ee——oew_—_—_——_—_— 


SECTION III. 


Hy what acts a Cirporation ſhall be bound. 


Much of what naturally falls under this and the follow. 
ing ſection, having an intimate connection with the ſub- 


jects of the preceding parts of this chapter, has already 


been unavoidably diſcuſſed at full length: in order, there- 
ſore, to avoid repetition, it is intended to introduce here, 


only thoſe points which have either been not conſidered 
at all, or which have been but lightly touched upon 


before. 
WHERE a collective body of men have a right to act in 


a matter which concerns the common intereſt, it ſeems to 


be the firſt ſuggeſtion of reaſon, that an act done by a 
fimple majority ſhould be binding on the whole: this is 
the principle of the rule adopted by the common law of 
England, with reſpect to aggregate corporations : thus, in 


general, the majority of dean and chapter ſhall bind the 
whole corporation of dean and chapter : So, the majority 


of mayor and commonalty ſhall bind the whole corpo- 
ration (b) : but this rule is to be underſtood as confined to 


à majority of thoſe, who, by the conſtitution of the cor- 
poration, have a voice in the corporate deliberations ; for it 
| frequently happens, that the power of action does not ex- 


(2) Tr. 13 G. 3. Hodges v. Atkis. 3 Will, 398. 
(#) 14 H. 8, 2, 29. Bro. Corpor. 34. 1 
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tend to the corporation at large, but is ene to a ſelect 


body; and then the act of the majority of that ſelect body, 
binds not only the whole of the ſelect body, but the whole 
corporation. N 

IN different. corporations too, the manner in which the 
majority ſhall be reckoned, varies according to the provi- 


ſions of the conſtitution ; ſometimes the act that is to bind 


the corporation, mult be ſanctioned by the aſſent of an ab- 


ſolute majority of the whole body empowered to act; 


ſometimes, it is ſufficient if a majority of the whole body 
be aſſembled, and the majority of th9/e afſembled agree to 
the act; and ſometimes a majority of thoſe allemvles, 
whether thoſe aſſembled be a majority of the whole or not, 
may bind the whole corporate body. . 

In all theſe ſeveral caſes, the act of the major part, 
which is to bind the reſt, muſt be done at one and the 
ſame time, and at a regular meeting held for that purpoſe. 


Thus, where a chapter conſiſted of eleven, and the ma- 5 


jority of the whole eleven was neceſſary; a confirmation 


of a leaſe of the poſſeſſions of the biſhopric, by three at 
one time and three at another, was held to be void, be- 


cauſe the members ought to have Veen aſſembled in full 
chapter (a). | 
NoTwITHSTANDING this as of the common law with 
reſpect to the majority, many founders of eccleſiaſtical 
and cleemoſynary corporations, in order the better to pre- 
vent the alienation of the poſſeſſions of theſe bodies, had 


frequently rendered neceſſary the aſient of a part greater 
than the abſolute majority of the whole, and ſometimes 


the aſſent of every individual. King Henry the eighth, 
| Unding theſe 1 regulations a great obitruction to his 


ta) Se congregati, as it is als in Sir J. Davis, 


| Rep: 48. a. b. 
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projected ſcheme of obtaining a ſurrender of the lands of 


eccleſiaſtical corporations (a), procured an act of patlia- 


ment, to reduce al corporations to the rule of the common 


f 


law. 

By this act (Y), after reciting © that, by the common 
law, all aſſents, elections, grants, and leuſes, had, made, 
and granted by the dean, warden, provoſt, maſter, preſi- 


dent, or other governor of any cathedral church, hoſpital, | 


college, or other corporation, by whatever name incorpo- 
rated or founded, with the aſſent and conſent of the greater 


part of their chapter, fellows, or brethren of ſuch corpo- 


ration, having voices of aſſent thereto, were as good and 
effectual in the law to the grantees and leſſees, as if the 


reſidue, or the whole number of ſuch chapter, fellows, and 


brethren of ſuch corporation, having voices of aſſent, had 


thereto conſented and agreed; yet, ſeveral founders of ſuch | 
_ deanries, hoſpitals, colleges, and corporations within the 
realm, had, on the foundation and eſtabliſhment of the 


ſame deanries, hoſpitals, colleges, and other corporations, 
eſtabliſhed and made, among other their peculiar acts, 
local ſtatutes and ordinances, that if any one of ſuch cor- 


- poration, having power or authority to aſſent or diſſent, ſhould 


deny any tach grant or grants, that then no ſuch leaſe, 


election, or grant ſhould be had, granted, or leaſed ; and 


for the performance of the fame, every perſon having 
power of aſſent to the ſame, had been and was daily thereto 


| ſwoin, and fo the reſidue might not proceed to the per- 


feclion of ſuch elections, grants, and leaſes, according to 


the courſe of the common 8 of the realm, without in- 


curring the danger of perjury ;” it is enacted, © that every 
peculiar act, order, rule, and ſtatute, theretofore made, or 
thereafter to be made by any founder or founders of any 


(4) Vid. 1 Bl. Com. 478. () 33 H. 8, c. 27. . 
: : | hoſpitals 


NEE Ae 


from thenceforth clearly void, and of no effect 
from thenceforth no perſon of any ſuch hoſpital, college, 
deanry, or other corporation, ſhould be compelled to take 
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hoſpital, college, deanry, or other corporation, at or upon 
the foundation of any ſuch hoſpital, college, deanry, or 
corporation, whereby the grant, leaſe, gift, or election of 


the governor or ruler of ſuch hoſpital, college, deanry, or 
other corporation, with the aſſent of the greater part of 


ſuch of the ſame hoſpital, college, deanry, or corporation, 


as had or ſhould have voice of aſſent to the ſame, at the 


time of ſuch grant, leaſe, gift, or election thereafter to be 


made, ſhould be in any wiſe hindered or let by any one or 


more, being the leſs number of ſuch corporation, contrary 
to the order and courſe of the common law, ſhould be 
and that 


any oath for the obſervation of any ſuch order, ſtatute, or 


rule, upon the pain of every perſon ſo giving ſuch oath, to 


forteit for every time ſo offending, five pounds, one half 
to the King and the other to the informer.” 
| By the words of the preamble to this ſtatute, it he's not 


appear to have been the intention of the legiſlature, that 


it ſhould extend to any negative or neceſſary voice, given 
by the founder to the head of any cornoration; and, in fact, 
in many caſes which have occurred ſince the ſtatute, in 
which the queſtion has been, whether by the words of a 
charter, a nepative has been conferred on the head of the 
corporation, no doubt has been entertained of the legality 
of ſuch negative, if actually conferred (a). 

Ir appears likewiſe, from the wording both of the pre- 
amble and of the ena: ing clauſe, that the ſtatute was not 


intended to prevent a ſelect body from binding the Whole 
corporation, nor to affect the ſenſe in which the word 


(a) Vid. 1 Bl. Com. 478. Cowp. 379. 
XN 4 12 majority“ 
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© majority” ſhould be ane according to the dif. 
ferent conſtitutions of different corporations. 

IF a mayor de facto, together with ſuch other members 
of the corporation as are impowered to bind the whole by 
their act, put the common ſeal to an obligation, this ſhall 
bind the corporation, though he be not de jure mayor; for 
being in fact appointed to the office, and permitted to act 

in it by the corporation, who might have removed him, all 
judicial and miniſterial acts done by him are valid (a). 

INFANCY in the mayor, bailiff, or other head of a cor- 
poration, ſhall not avoid the deeds or grants of the corpo- 
ration, becauſe he acts in his corporate, and not in his na- 
tural capacity (5). So, it would ſeem, that non-ſane me- 
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8 JVC $2 ne SO LET „ 2 LED OE: OI RD S : 

Oe Ee ee! > ep Fe OS HIST CI URGES e TRAD 0 3 
i en rd ee 


mory, outlawry, or excommunication of the head ought 
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Lie not to avoid ihe acts of the corporation (c). 

# Eo Bor an act done by the members of a corporation in 
the alſence of the head, ſhall not bind them; thus in the 
Wer: | vacancy of the mayoralty, an obligation given by the com- 
Ef monalty is not binding: and on this principle, if a bond be 
extorted from a mayor and commonalty, by the impriſon- 
ment of the mayor, they may plead that impriſonment in 
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avoidance of the bond, becauſe, during the impriſonment 
of the mayor, the corporation may be confidered as with- 
out 2 head (4). | 
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1 1 Ir a contract be made with the head of a corporation, 
„ | for ſomething which is to be applied to the benefit of the 
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corporation, and which is afterwards actually ſo applied, 
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(a) Lutw. 519, cites 9 H. 6, 32. pl. 3. Br. non eſt fat. 3. 2H. 
6, 32. Br. tit. Abbe, 19 Mo. 112. ö 
6) 5 Co. pl. 2, 27. | 
(ce) 21 Ed. 4, 7, 12, 27, 67. Bro, Corpor. 63. | | 
(ad) Vid. the authorities laſt cited, and Cowp. 222, 224, 225, where 
this caſe is alluded to, 2 5 5 
N | this 
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this ſhall wil the corporation but the plaintiff, in his 


declaration on that contract, muſt ſhew that the corporation 


had the benefit : thus, if an abbot had given an obligation 
without the common ſeal, for money to be applied to the 
_ uſe of his convent ; ; this would have bound the ſucceſſor: 


but it muſt have been ſhewn in the declaration, that the 
money was actually applied to the uſe of the convent (a). 
So, where R. abbot of Cheſter, granted to John Brewin, 
Eſq. by his deed, without the conſent of the convent, a 
yearly rent of 40s. out of his monaſtry, for his council to 
the ſame R. abbbot, and the convent of the ſame place, 


given, and in future to be given (5); and after the death of 


abbot R. Brewin brought a writ of annuity againſt the 


ſucceſſor, and averred that he had given to the faid R. late 


abbot, and to the convent, his council at W. in the buſi- 


nefs of the houſe, and to the profit of tac houſe : Priſot 


and the whole court held, that the action would not have 


been maintainable againſt the ſucceſior without ſuch aver- 
ment as this: for that the action was not maintainable 
againſt the ſucceſſor, on any contract or grant made by 


the abbot only without the convent, unleſs the effect or 


_ conſideration came to the profit of the houſe; but that 


ſuch general averment was good, becauſe it would be too 
long to ſhew all the cauſes ſpecially (c). : 
So, if the head of a corporation, by the intervention of 


a ſervant, buy certain things for the uſe of the corporation, 


which are agually applied to their uſe, they are bound by 
this contract, and an action may be maintained againſt 
them, after the change of the head, in whoſe time the pur- 


(a) Long, sto. Ed. 4, 73, a. 


(5) Pro conſil' ſuo eid' R. abbati et conventui ejuſdem 15 impenſo 


et in poſterum impendendo. 
8 39 H. 6, 217, 22, cited in Ughtred' 8 RY, 7 Os; 10. b. 


chaſe 


2 


eb SC rt Gb — 


1 F 
Fa 
4 


ens * 7 1 
re Cot * ao 
_ AER 


J14 | THE LAW 


| chaſe was made (a). So, if one who is the regular ſer- 
vant of the corporation, make a purchaſe and apply it to 


the uſe of the corporation, it would ſeem that the corpo- 


ration are bound (): but in both theſe caſes, the plaintiff 


muſt aver that the things purchaſed came to the uſe of the 


corporation. 


Bur an act of the head of a corporation, by which any 
claim of the corporation is diſcharged, does not bind the 


corporation: thus an acquittance by the mayor alone of 
any ſum aue to the mayor and commonalty does not bind 


them (c): © not in ſtrictneſs of law,” ſays Jenkins (d), 


e but becauſe an hundred precedents were ſhewn of the = 
allowance of ſuch an | acquittance, it was allowed by all the 
Judges of England.” | | 


IF a prior, with the conſent of his convent, had —_ 


leaſe for years, rendering rent, and had without the con- 


vent, by deed expreſsly releaſed the rent and dicd, the ſuc- 
ceſſor ſhould have recovered the arrears : but if the prior 


had ou/ted the leſſee and died, this, being a diſcharge in law, 


would have diſcharged the rent accrued during the conti- 
nuance of the ouſter, againſt the ſucceſſor (e). 

Ir ſeems that the acts of the regular ſervants of a cor- 
poration, done in their official character, {hall in general 
bind the corporation. | 

Thus where the mayor and commonalty of a town, by 
deed covenanted with the mayor andcommonalty of another, 


that the burgeſſes of the latter ſhould be quit of toll and 


other duties within the former, and the burgelies of the 
latter were afterwards diſtrained by the officers of the 


former, this was held to be a breach of covenant, which 


(a) Vid. 1 E. 4, 70; %%% ([) Vid. id. ibid. 

(c) 2 R. 3. 7 Bro. Corpor. 87. (4) Jenk. 162. 

(e) 34 H. 6, 21. 10 Co. 67, b. | „ 
| would 
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OF CORPORATIONS. -  —-q1Q 
would ſupport an action of covenant againſt the corpo- 


ration (a). 
Tux dean cannot appoint a proxy for him to 1 any 


corporate act which is to affect the po/ſe/Jions of the deanry 


or of the chapter, as to put the ſeal to a leaſe (b). 


Ix an abbot and all his monks, by their proper names, 


and not by the name of their incorporation, had made an 


obligation under the common ſeal, this ſhould not have 


bound their ſucc* {ors : and the law is the ſame with reſpect 
to a mayor and commonalty (c). 
IF an abbot had 6: given an obligation in theſe words, 


« Know all men 
in witneſs whereof I have hereto affixed the ſeal of my 
convent,” without mentioning his ſucceſſors, this would 


not have bound the latter, becauſe it did not appear to be 


with the conſent of the convent: but words in this form, 
«Know that I, with the conſent of my convent, have 
demiſed —would have bound the ſucceſſors, becauſe the 
convent were perſons dead in law.—But ſuch a deed by a 
dean, alleged to be executed by the aſ/ent of the chapter is 
not good, if it relates to the joint poſſeſſions, becauſe the 
chapter are an integral part of the corporation, and are 


ſeiſed with the dean, and implead and are impleaded with 


bim. — The law is the ſame with reſpect to a mayor and 
commonalty (4). 


AN abbot of England was bound by a \ deed made under 


the common ſeal of the abbot and convent, though 1 it bore 
date out of their monaſtry (e). 


(a) 48 E. 3, 17, 18. Bro. Corpor. 14, 74. Vid. ante, page 191. 
Vid. the caſe of Moodamay v. the Eaſt India. Company. 1 Brown. 
Ch. Rep. 469. (5) Sir J. Davis, 45, a. b.. 

(c) 15E. 4, 1. Bro. Corpor. 37. | 
(4) 14 H. 6, 16. Bro. Corp. 39. Faiteſ. 47. Vid. ante; p. 114, 115. 
(e) Jenk. 10, cites 9 E. 4, 40. 14 U. 8 0 10 H. 6, 44. 27 All. by 43. 
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IN the caſe of an abbot alien, who had a monaſtry be- 
yond ſea, being ſued in debt on a. deed obligatory, under 
the common ſeal of the abbot and convent, and bearing 


date in England, there was this diſtinction: if the abbot 


i had a cell in England the deed was held good: but if the 
abbot had no cell in England, a deed by them bearing date 
in England was conſidered as void, becauſe it was not to 
be ſuppoſed that the abbot and monks all left their monaſtry 


beyond ſea, and came into o England, or that their common 


feal was in England (a). 


WuXRE an agreement, with relation to a Jean and chap- 


ter eſtate, is executed by the dean for himſelf and chapter, 
though ſigned by him only it ſhall bind the chapter (b). 

AND, if a body corporate, compoſed of a definite num- 
ber of members, make an agreement with a perſon to 


grant him a leaſe, and the money be paid, though ſome of 


the members were wanting at the time of the agreement, 


probably a Court of equity would ry it into execu- 


tion (c). 


ALT, rages aggregate, were, at common law, 


bound by a fine, levied with proclamations, according to 
the ſtatute (4); for though the words ſeem to bar only 


natural perſons and their heirs, becauſe they do not ſave 
any right but to men and their heirs, and no mention is 
made of any corporation, or of ſucceſſors, yet it was the 


intention of the makers of the act, that it ſhould be ex- 
tended to ſuch cor porations, and to their ſus ceſſore, as 
have of themſelves an abſolute eſtate, and authority to 
diſpoſe of their poſſeſaons, as mayor and commonalty, 
dean and chapter, colleges, and the like (e). But fince 
(a) Jenk. 10 Vid. ante, page 33. | 
() Dick. pr, Ld. Hardwicke. 2 Atk. 45. 
(c) Dit. pr. Ld. Hardwicke. 3 Atk. 478. 
(4) 4 H. 7, c. 24. (e) Plow. 375, 537, 838. 
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the ſtatute of 13 El. c. 10, it has been adj udged, that col- 
leges are not barred by fine and non- claim; becauſe it 
would have been of no effect to have prohibited them to 


bar the right of their colleges by conveyances made by 
the maſter and fellows themſelves, and to have left them 


power by their permiſſion or ſufferance, and non-elaim, to 
bar it (a). Deans and chapters being within the ſtatute of 
Elizabeth, the law with reſpect to them, on this point, 
muſt be the ſame as with reſpect to colleges. 


Bur at common law, and much more ſince the reſtrain- 
ing ſtatutes, though a biſhop, dean, parſon, vicar, or pre- 


| bendary do not make their entry or claim, nor bring their 
action to avoid a fine, within five years, but are remiſs and 
negligent for that time, yet their ſucceſſors ſhall not be 


bound for ever, becaute they have no abſolute eſtate in 


their poſſeſſions (5). 


ö 


SECTION IV. 


To what Burthens Corporations are ſulject. 


CorRPoRATIONS are ſubject to the ſame burthens, in the 


character of owners or occupiers of houſes or lands, to which 


individuals are ſubject in the fame character. 


Tus, Lord Coke commenting on the word inhabitants, 
in the ſtatute (c) made in the time of Henry the eighth for 
the repair of bridges, fays that every corporation and body 


politic, reſiding in any county, riding, city, or town cor- 
porate, or having lands or tenements in any ſhire, riding, 


(a) Magdalen College caſe, 11 Co. 78. b. Vid. ante, page 122, &c. 
(9) Plow. 375, 338. 10 Co. 69 b. 71 a. Vid. ante, p. 103, 109, 


122, &c, (c) 22 Hl. 8,c. 5, 
1 | | city, 
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City, or town corporate, qu propriis marker et Jumptibus 


poſſilent et habent, are inhabitants within the purview of the 


ſtatute (a). | 
So, if any general duty be impoſed by parliament i in 


reſpect to houſes and lands; corporations are liable in 
reſpect to their houſes or lands in the ſame manner as a 


private perſon : _ thus, where a duty was impoſed on 
hearths (5), and officers with a conſtable impowered to 
diſtrain, if the party refuſed to pay the duty by the ſpace 
of an hour; and by a ſpecial verdict in an action of treſ- 


paſs, brought by the Ironmonger's Company, i it was found 


that the company were ſeiſed in fee of five meſſuages, in 
which were thirty-five hearths; that the company had 
never finiſhed the meſſuages, but that from the time of 


building they had ſtood unoccupied: that the defendants, 


being lawfully authoriſed, had demanded the duty of the 
company, which they refuſed to pay, on which the de- 
fendants took the diſtreſs and kept it till the company paid the 
duty : the general queſtion made was, whether the toner of 
a new houſe, uninhabited from the time of the building, 


ought to pay this duty? But no queſtion was made, 
whether as a corporation they were liable to the tax; it 


was taken for granted, that if any owner would have been 


liable, they were fo too (c). 
ON the fame principle, there is no doubt but they are fub- > 


ject to the land tax. So, a corporation ſeiſed in fee of lands | 
for their own profit, are, within the meaning of 43 El. c. 2. 


inhabitants or occupiers of ſuch lands, and in reſpect of 


them, liable in their corporate capacity to be rated to the 


* 


6 


poor (4). 
(a) 2 Inſt, 703. () Vid. 16 Car. 2, c. 3. | | 
(c) Ironmonger's Company v. Naylor. 2 Mod, 1 T. bone 3 
85. 1 Ventr. 311. 3 Keb. 719, cited . 84. 7 | 
(4) Rex v. Gardner. Cowp. 79. 
5 5 | 805 


or CORPORATIONS. , 
So, they are ſubject to ſimilar charges impoſed by the 
common law: thus, a corporation are rateable to the 


' repairs of a church in reſpect of their corporate lands (a). 
So, they may be bound excluſively to tne repair of a 


highway, or of a bridge, or of a creek, by reaſon of the 


tenure of certain lands; fo, they may be compelled to do 
ſo, by a general preſcription that they have been ſed to do 
ſo from time immemorial, without an allegation that they 
uſed to do ſo, in reſpect of the tenure of certain lands, or 

for any other conſideration, becauſe a corporation aggre- 
gate, in judgment of law, never dying, if they were ever 
bound to ſuch a duty, they mult continue to be fo ; neither 


is it any plea that they have done it out of charity ; for it - 


ſhall be preſumed they were bound to it for ſome good 
e oor ( b). 


20 Thursfield v. Jones, Sir T. Jones, 187. 
(“) Vid. 2 Inſt. 700. x Hawk. Leach. 369, 443. Cowp. $7. 
Mayor of Lynn v, Turncr, 
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8 CHAP. III. 


or CORPORATIONS CONSIDERED IN RESPECT TO THEIR 


INTERNAL CONSTITUTION, 


Conrorarions having been eſtabliſhed at different 


periods, and with different views, the particular conſtitu- 
tion of each depends on the proviſions of the charter, by 
which it was erected, or on the preſcriptive uſage which 
time has imperceptibly introduced. The buſineſs of this 
chapter, therefore, will be, not to deſcribe the preciſe con- 
ſtitution of every corporation in the kingdom, or that of 


any one in particular, but to conſider, under diſtinct heads, 


thoſe ſubjects which relate to the conſtitution of any cor- 
poration whatever. | | 


SECTION I. 


Df the different ranks of perſons, members of Corporations, 


IN corporations conſiſting of a ſmall number of mem 
bers without a head, there is uſually no diſtinction of rank, 


but all are equal in rights, privileges, and authority (a). 


In ſmall corporations, too, which have a head, ſuch as 
dean and chapter, there is generally no other diſtinction of 


4. 


: (a) Vid. ante, page 37. 
| | | rank, 
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| rank, but that between the head and the body at large, all the 


members of the latter being equal and co-ordinate. 
In corporations whoſe members are more numerous, 


and whoſe concerns are more complicated, there are uſually 5 
ſome ſelect bodies, which neceſſarily gives riſe to a diſtine- 
tion and gradation of ranks. Thus, in corporate towns, 
the common freemen, forming the great maſs of the cor- 


poration, may be ſaid to compoſe one rank, the livery in 


the city of London another, and in the greater number of 
cities and towns, the common councilmen, and aldermen, 


or ſome equivalent deſcriptions, two others. The com- 
mon freemen have, in general, only the right of exerciſing 
their trade within the town, and enjoying the common 
privileges and franchiſes of the corporation, though ſome- 
times the right of voting in elections : the livery are a 
ſelect body, whoſe principal privilege is that of forming 
ſome of the electoral aſſemblies of the corporation: the 


common councilmen have a more immediate concern in 
the government, ſometimes forming a conſtituent part 
of the legiſlative body, which is the caſe in London, and 
= ſometimes only a part of the general executive couneil: 
EZ the aldermen are ſtill more ſelect, forming what may be 


called the privy council of the corporation, and in general 
alſo a part of the common council. 

A FREEMAN of a town differs from an inbahi in 
this, that a freeman is a member of the corporation, and 
may or may not be an inhabitant of the town, and an in- 
habitant is ſo called from the circumſtance of local reſi- 
dence, and may or may not be a member of the cor- 


poration, 


\ Tas terms citizen and hk are —_ ſynony- 
mous with freeman; but ſometimes “ burgeſs”” is the de- 


nation of a member of a ſelect body, diſtinct from the 


* common 
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common freemen there are 48150 i in which it is equivalent 


to common councilman (a). 


IT appears that in ancient times, in ſome cities and 
towns, there were ſome diſtricts called aldermanries, over 
each of which an alderman prefided, ſo that the alderman 


Was properly a local officer; and this is the caſe, at this 


day, in the city of London, and in ſome other places: 
and there are inſtances of an aldermanry being hereditary, 


and grantable, and actually pranted over, like any other in- 
heritance (5). 


Ir appears, likewiſe, that the word alderman was uſed 


as the name of the head of a company, fraternity, or gild, 


of which Madox gives ſeveral inſtances, from whence he 
ſays it came to be uſed as the name of a chief officer of a 
gildated or incorporate City (c). | 

AT preſent, it ſeems that no preciſe invariable idea is 
attached to the word © alderman,” but it moſt commonly 
means one of the chief governors of the corporation, or 


one of the aſſiſtants of the mayor, or other head; and 
from the body of the aldermen the mayor is frequently 


(a) An application was made by Northen, a burgeſs of Sb 


to be reſtored to his burgeſs-ſhip ; a mandamus being granted, a re- 


turn was made, that the common people (this evidently means the 
common freemen) had been accuſtomed, time, &c. to elect the bur- 


geſſes (evidently the common councilmen) annually, and that Northen 
was elected one year, but not the ſecond, and that therefore his office 
was expired; B. R. held the return good, 1 Rol. Rep. 335. 


The corporation of the city of Oxford conſiſted of a mayor, bailiffs, 


aldermen, burgeſſes, and chamberlains ; theſe compoſed what is called 
the common council; conſequently the burgeſſes muſt have differed 
from the common freemen, otherwiſe the common council mult have 
conſiſted of all the freemen of the city, which is againſt the idea of à 
ſelect government. Vid. Latch. 229. aner, 451. | 
(6) Vid, Madox Firm, Burg. 14. {© Id. ibid. 26, 30, 9 
i | choſen 
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choſen, which is the caſe in the city of London (a) ; but 
in ſome other places, thoſe only can be aldermen who have 


- © paſſed the office of mayor (b). | | 1 
1 TRE office of alderman is in general for life, ws that of y 
8 common councilman only for a year, but there are inſtances 'Þ 
of an alderman being for a year, and of a common coun- f 
: cilman being for life (c). 1 8 | 9 
= In ſome cities, the term © capital citizen,” and in many 4:1 
boroughs, Pg burgeſs,” correſpond to © alder- 1.3 
d man” (4); ſo, in ſome places, the word © jurat”” (e). 163 
| Yet the term © capital burgeſs”” is ſometimes equivalent 5 
e to common councilman (J), properly ſo called, and ſome- | 
4 times includes the mayor, 3 and common council- 1 
18 ta Vid. Lak 231. Palmer, 454. | | | 
ly (5) This was the caſe of the town of Northampton. 21 Car. 2. 
or Vid. 2 Keb. 488. 1 Str. 625. 1 
d (c) By the conſtitution of Truro, the aldermen, out of whom the «1 | 
L mayor 1s to be elected, are to be choſen annually. Foot v. Prowſe, He 
5 x Str. 625. — | £ jj" 
By that of B the mayor, twelve aldermen, and twenty- { þ 
er, four capital burgeſſes compoſe the common council, and the latter, who 1 
re- are apparently the ſame as common councilmen, as well as the alder- ] |! 
the men, are for life. 2 Ld. Raym. 1564. | 2 
ur- (4) Vid. Forteſc. 200. In the caſe of James Bagg, as eesti in 10 Hel ; 
hen Co. 93, he is called a capital nn, z in x Rol. ns 173, 224, he is | 9 
ice called an alderman. | ; 9 
: (% Vid. x Sid. 305. 1 Keb. $12. 1 1 10 
iffs, (7) Vid. the caſe of Doncaſter, before mentioned. — __ 
led (g) In Wells, by a charter of Queen Elizabeth, the governing part 1 ; 
ered of the corporation conſiſted of twenty-four of the moſt diſcreet and u- ; 
14ve right burgeſſes of the city, of whom one was mayor, ſeven maſters, ( : 
of a and ſixteen common councilmen, and the whole twenty-four called [ | 
capital burgeſſes: a charter of Charles the ſecond confirmed the charter 1180 
8 in almoſt the ſame terms, only nene the name of en into that 
le of ee. Vid. Lutw, 513, 517. 
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 Trovcn ha term © common 1 and other 
equivalent terms, in general mean a member of a diſtin 
rank in a corporate town, yet the common councilmen do 
not often, if in any caſe, compoſe a ſeparate aſſembly ; 
but the aſſembly which is called the common council, be- 
| fide the common councilmen properly ſo called, includes 
the mayor and aldermen, or others of an equivalent de- 
nomination. | 
TEE powers and duties of the mayor, or "other head 
officer of a corporation, depend in general on the provi. 
Hons of the charters, or preſcriptive uſage of the corpo- 
ration, or the expreſs proviſions of an act of parliament.— 
It is commonly one of his duties, as well as of his parti- 
cular privileges, to preſide at the corporate aſſemblies: but 
whether, in a corporation by charter, this be neceſſarily 
incident to his office, where no expreſs proviſion is mace 
for that purpoſe, has been made a queſtion, though I do 
not find it any where ſolemnly determined.—In the courſe 
of argument, it has indeed been aſſerted, “ that it is not 
eſſential or incident to the office of mayor by the common 
law, at the meetings of the body corporate ſhould be in 
_ conſequence of his ſummons, or that he ſhould be preſent 
at ſuch meetings; that if the charter expreſsly direct that 


all meetings ſhall be appointed by the ſummons of the | 1 


mayor, and that he ſhall prefide at them, then, indecc, 
there can be no doubt, that all meetings without theſe re- 
quiſites are illegal, and all proceedings at them void : but 
- that ſuch requiſites muſt be impoſed by expreſs words, or 
appear by neceflary implication : that if, by a clauſe in a 
charter, it be provided, that, for the choice of an alder- 
man on the death of any of the body, the mayor and the 
reſt of the aldermen, or the major part of them, ſhall 


#ſlemble, of this major part It is not neceſſary that the 
mayo! 
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Or CORPORATIONS. 14 
mayor be one, and that his ſummons is not requiſite to 
render their aſſembling valid ; that it is, indeed, his duty, 
as head of the corporation, both to ſummon the reſt of the 
body and to be preſent and preſide at the meeting; but that 
if he refuſe to ſummon them, or to attend, the others may 
proceed without him: that, if it be objected that they may 
not agree on the time of ſuch meeting, it may be anſwered, 
that whoever can carry an election when they are met, 
ſhall alſo decide on the time of meeting, if there be any 
difference ; and that this agrees with the rule of law in 
ſimilar caſes: that, in a commiſſion of the peace to try 
telonies, and to hold a court of quarter ſeſſions, thoſe that 
conſtitute the court, and are to exerciſe the power, muſt 
iſſue the ſummons : that if twenty juſtices of the peace, 


not having one of the quorum among them, ſhould iſſue a 


ſummons for a general quarter ſeſſions, it would be void, 
becauſe twenty juſtices of the peace, among whom there 
is not one of the quorum, cannot hold ſuch a ſeſſions; but 
that if one of them be of the quorum, the ſummons will be 
good” (a). + With reſpect to the ſuppoſed caſe of the clauſe, 
that the mayor and the reſt of the aldermen, or the major 
part of them, ſhall aſſemble,” and the compariſon between 


it and the quorum Clauſe, in the commiſſion of the peace, 
it may be obſerved, that they do not affect the queſtion 
under conſideration; becauſe, by the natural and obvious 


meaning of the words of. the ſuppoſed clauſe, the mayor 
is not neceſſarily one of & th major part of the mayor and 
aldermen,” and therefore, it is an expreſs proviſion, © that 


ſo many aldermen as are equal in number to © the major 


part of mayor ___ Oy. may hold the eee with- 


out the e 


(a) Dict. per Sir Rob. Atkins, 3 Mod, 14, in Rex v. Sir Rob. 
Atkins, and others. 
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TERRE is one caſe, in which the judgment ſeems to 
imply, that where no proviſion is made by the charter, 


this. power is not neceſſarily incident to the office of mayor. 
ef a corporation,“ it is ſaid, © be created of a mayor and 


eight aldermen, with a clauſe in the charter, that if any of 
the aldermen die or be removed, the mayor and reſidue of 


the aldermen, within eight days after the death or removal, 
may elect another in his place; and in ſuch a caſe the 


mayor, at the time of the death of an alderman, be abſent 
till after the eight days, and the aldermen, within the ei ight 
days, come to the deputy, and requeſt him to afſemble 


them, for the purpoſe of electing another within the eight 


days, and he refuſe, and, on this, the greater number of 
the aldermen aſſemble themſelves, without the mayor and 
his deputy, and elect an alderman, THIS IS A VOID ELEC- 
TION, for the mayor ought to be preſent, by the expreſs 
words of the charter (a). From this it ſeems, that if the 
mayor's preſence had not been expreſsly required, the 
meeting might have been held without his ſummons, and 
the election made without his preſence. | 

In another caſe, it is ſaid, “that the bailiffs, being the 


| head of a corporation, nothing can be done without their 


preſence; and that this is ſo, though no ſpecial prov: uon be 
made for it by the charter.” This, however, was only 
ſaid incidentally, for in the caſe before the court, their 
_ preſence was expreſsly required (5). 
In another caſe, the chief Juſtice (c) is reported to have 
faid, that whenever any buſineſs is to be done by a parti- 
cular part __y of a corporation, the preſence of the mayor 


(a) Hicks v. borough of Launceſton, 1 Rol. Abr. $145 cited ; 
Mod. 15. 

(b) 2 Lord Raym. 1237. Serjeant Whitaker's caſe in Regina v. v. 
Ballivos, Burgenſes, et Communitatem villæ de Gippo. 

0 c) Lord nn, | 
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is not requiſite at the aſſembly : : but that wherever the bu - 
ſineſs is to be done by the whole Rs the preſence 


of the mayor is abſolutely neceſſary (a). 55 
In the caſe of a corporation by preſcription, this queſ- 
tion can hardly ever ariſe, becauſe there mult neceſſarily 


be ſome uſage, one way or the other, to ſhew what is the 


power and duty of the mayor in this reſpect in every ſuch 


particular corporation, independently of any general es: 


ciple. | | 
In every other refoed however; it may be ſafely aſſerted, 


that the mayor, as well as the aldermen and other ſelect 0 
bodies, have no other powers, authorities, or privileges, 
than thoſe which they poſſeſs by charter, e or 


act of parliament. 


Ir the King, by his charter, ee a town abs 15 


name of Mayor and twelve Aldermen, they will not have 


any power as conſervators or juſtices of the peace, with- 
out an expreſs clauſe for that purpoſe: they can neither 


fine nor impriſon, and if they aſſume ſuch authority, it will 
be an uſurpation (%); and it is for this reaſon that charters 
uſually add theſe powers by expreſs words, and make the 
mayor or aldermen juſtices of peace or of gaol delivery; 
but they act in theſe capacities, not becauſe they are mayor 


or aldermen, but becauſe by the charter they are expreſsly 

annexed to their reſpective offices; and the union of diſ- 

| tint powers in one perſon, does not confound his ſeveral 
and diſtinct capacities (c). 

O the death of the may or, or during the vacation of the 


oice, the corporation can do no corporate a 5 but that of 
chooſing a new mayor (4): . 


(a) Rex v. Duffin et al'. 2 Barnard, 370. 

(65) 3 Mod. 12. 2 Ld. Raym. 1030, 

(c) Vid. ſt. 27 II. 8, c. 24, ſ. 6 (d] 21 Ed. . 
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== THE LAW 


Il, the univerſities, every matriculated ſtudent (a) is 4 
member of the general corporation, intitled to enjoy its 


privileges and immunities, and ſubject to its government; 


bearing nearly the ſame relation to the corporate body, _ 


a common freeman does to the corporation of a town : 


Oxford, the maſters regents (Y) form another rank, 5 
together with the chancellor or vice chancellor, compoſe 
the congregation; which is a kind of adminiſtrative or 
executive council, and alſo an electoral aſſembly: the 


maſters non-regents form another rank, and, together with 
thoſe who compoſe the congregation, form the convocation, 
which is a legiſlative aſſembly, as wu as adminiſtrative and 
electoral (c). | | 


In the univerſity of Cambridge there are ealfo the two dil. : 


tinct ranks of regents and non-regents ; but there are not, 


as in Oxford, two diſtinct aſſemblies, poſſeſſing diſtinct 
powers for different purpoſes: there is only one aſſembly, 


compoſed 


1 5 By ſtudent, here, is not meant merely a ſcholar on the foundation 


of any college, but every one who is a ſtudent in the common accep- 
tation of the word, whether he be on the foundation or not. 


 (b) Of the maſters regents there are two claſſes, magiſtri neceſſaris 
regentes, and magiſtri regentes ad placitum ; the firſt are all maſters of 


arts and doQtors in the three learned profeſſions, for the firſt two 
Fears after their admiſſion to theſe degrees reſpectively, who have not 


received a diſpenſation for the ſecond year of their regency : the ſecond 


are thoſe who have at any time been zeceſſario regentes, and have 
ceaſed to be ſo: with reſpe& to the congregation, the diſtinction be- 
_ tween the two claſſes is this; that the firſt are bound to be preſent under 
2 penalty, the ſecond attend at their pleaſure, or when ſpecially 


required, 


(c) The non-regents, in the houſe of convocation, are the ſame per- 


ſons who, in the houſe of congregation, are regentes ad Placitum: they 
are bound to attend the former under a . as well as the neceſſario 
regentes. | 


| Beſidt 
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5 of regents and non-regents, who meet at the 


ſame time, and i in the ſame place, under the name of con- 


gregation or ſenate: but theſe two claſſes form two diſ- 


tinct branches of the ſame aſſembly, under the names of 


the Houſe of Regents and the Houſe of Non- Regents, and 
a majority in each muſt concur in every act (a). | 

In the corporate companies of towns, there are generally 
two ranks, the common freemen of the company, and 


ſome ſelect body who form the governing part: there is 


likewiſe an intermediate rank, as the livery in ſeveral of the 


companies of London: the common freemen have an in- 
choate right to have the freedom of the city at large; 
and from them the livery are nominated: the livery are the 
repreſentatives of the company in matters concerning the | 
city; they elect the members of parliament and compoie 


the common halls ; from them, too, the court of aſſiſtants 


is taken. 


Ix the colleges of the . there are, in general, 
beſide the head of the college, two claſſes, the ſcholars and 


the fellows, each claſs having ſome rights and privileges 


Beſide the convocation and congregation, there is another aſſembly, 


which 1s held every week, compoſed of the vice-caancelloror his deputy, 


the proctors and the heads of houſes, and whole buſineſs is to deliberate 
on the protection of the privileges and liberties of the univerſity, and to 
inquire into the obſervation of its ſtatutes.— I conſider it, therefore, 


rather as a ſtatutable committee, than a diſtinct rank. 


(a) In Cambridge, the regents are all thoſe who have not heen maſters 


of arts five years; the non-regents, all thoſe who have been maſters zp- 


awards of five years. There is likewiſe another ſeje&t body called the 


caput, who muſt approve of every propoſition, there called a grace, 
before it can be brought before the ſenate, —The members do not form 


a diſtinct rank, but are rather a ſtanding committee, formed out of the 


two other ranks of regents and non-regents,—Their- functions are 
bmilar to thoſe of the lords of articles in the ancient Scotch parkamert. 
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330 | ED THE LAW 


diſtinct from the other; and where there are ; ether only 
ſcholars or only fellows, or where the terms © ſcholars?” 
and © fellows” are ſynonymous, which is ſometimes the 
caſe, there is generally a diſtinction between junior and 
ſenior fellows, or junior and ſenior ſcholars.—Independent 
members, uſually called fellow commoners, are mere 


| boarders, and have no corporate rights (a). 


SecTION II. 


of the . e N te for members or we, of 


_ Corporations. 


| Tas qualifications requiſite for members or othcers of 


| corporations, depend in general on the conſtitution, uſage, 


or bye laws of each particular corporation : to intitle a 


man to be admitted to the freedom of a corporate town, 
the qualifications moſt commonly required are, that the 
_ perſon claiming to be admitted, ſhould either be the ſon of 
a freeman, or have ſerved an apprenticeſhip to a freeman; 


in ſome caſes, to have married a freeman's daughter (6) is 


a ſufficient title: and in many the freedom may be obtained 
by purchaſe. In the caſe of a title by apprenticeſhip, it 


is in many places expreſsly required, that the maſter of the 
apprentice ſhould have been reſident within the town 
during the time of the apprenticeſhip, and the reaſon of 
the thing ſeems to- require this reſidence, without any ex- 
preſs proviſion; as the privilege granted to the apprentice 
is in reſpect of the . which the town may receive 


(a) Cowp. 319. (5) This I underſtand i is the caſe at Briflol. 
from 
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from his ſervice (a). It frequently happens too, that where 


the party claims by apprenticeſhip, birth, or marriage, 
ſome conditions are ſuperadded by particular bye laws, 


without which, if they be reaſonable, he cannot compel 


his admiſſion. 
A Quake, who has ſerved an apprentices of ſeven 


years, 15 intitled to be admitted to the freedom of a cor- 


poration as well as any other perſon, and his ſolemn 
affirmation, by virtue of 7 and 8 W. z, c. 34, is equiva- 


lent to taking the uſual oaths; and that clauſe of the ſtatute _ 


which provides that no Quaker, by virtue of that act, ſhall 
have any office or place of profit in the government, does 
not extend to the freedom of the corporation (). 

THE queſtion whether an infant can be admitted to the 
mere freedom of a corporation, where there is no expreſs 


proviſion on the ſubject, does not ſeem to have been ever 
agitated ; but, as it has been queſtioned, whether he can 


be appointed to a corporate office, and as the freedom of 


the corporation is generally a precedent qualification to 
ſuch appointment, it ſeems that he may be a freeman. 


Wx have ſeen (c), that where an infant is actually mayor, 
or other chief officer of the corporation, this ſhall not avoid 
the acts of the corporation with reſpect to ſtrangers z be- 
cauſe theſe acts are not the acts of the particular perſons, 
but of the body corporate (d); but this does not affect the 
queſtion with reſpect to the members of the corporation. 


Tre firſt caſe we meet with on this ſubject, is that 


of the King and White, in the 7th of George the ſecond, 
which aroſe on a motion for an information againſt the de- 


| fendant, in the nature of quo warrants, to ſhew by what 


(a) Vid. Rex v. Marſhal, > Term Rep. 2, 3. | 

(5) Carth. 448. x Ld, Raym. 337. 5 Mod. 402. Rex v. Morris. 

(c) Ante, page 312. (4) Vid. Cowp. 22 . 
| | authority 
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authority he exerciſed the office of Fangen of the borough 


of Calne: and the queſtion was, whether, being an infant 
at the time of his election, though he was not ſworn, and 


never acted before he came of age, he was capable of exer- 


ciling the office? Several caſes were mentioned of the 


capacity of infants to take the grant of an office, either in 


poſſeſſion or reverſion, and the caſe of a corporation being 


bound by a deed, notwithſtanding the infancy of the mayor, 


was relied on as an authority, that an infant was eligible to 
that office, from whence it was argued, that he might be a 


; burgeſs. —PFhe court faid, they thought, © if an infant was 
not fit to manage for himſelf, he was improper to be a 


mayor for the public:“ but as it was a matter of law not 
ſettled, the rule was made abſolute to have it ſolemnly 
determined (a); but what was the event cory not ag 
pear. | 

Tre only hay caſe we find on this ſubjea, is that of 
the King and Carter, inthe 15th of George the third, which 


was an information, in the nature of guo warrants, againſt 
the defendant, to. ſhew by what authority he claimed to 
_ exerciſe the office of burgeſs of the borough of Portt- 


mouth (5). — The information alleged, and it was admitted 
in the plea, that this office and franchiſe of a burgeſs had 
been, and ſtill was, a place, ice, and franchiſe, of great 
truſt and pre- eminence within the ſaid borough, touching the 


rule and government of the ſaid borough, and the admini itra- - 


tion of public jatice. The plea then ſet forth, that within 
the ſaid borough there had been, and then of right ought 


to be, an indefinite number of burgeſſes. That by a charter 
of Charles the firſt (c), the mayor, aldermen, and burgeſſes, 


were incorporated under the name of Mayor, Aldermen, 


(a) Rex v. White, B. R. H. 8. 
(5) Rex v. Carter, Cowp. 2200 (c) 3 Car. 1. 1 
| 5 | | and 
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7 Burgeſies of the borough of Rn that the 


Charter nominated the firſt mayor, and twelve perſons, to 
be aldermen, and then granted “ that it ſhould and might 
be lawful for the mayor and aldermen, &c. or the major 


part of them, from time to time, and at all times then after 


for ever, when and as often as it ſhould appear to them to 


be fit and neceſſary, to name ſo many and ſuch perſons to 


be burgeſles as they Should pleaſe, and to the burgeſſes ſo 


choſen, to adminiſter an oath for their faithfully executing 


| the office of burgeſs. The plea further ſtated, that this 
charter was accepted by the then mayor and burgeſſes of 


the borough, and that the defendant, on the 18th of May, 


1751, was elected by the major part of the mayor and alder- 
men; and that before he took upon himſelf to exerciſe the 
place, office, and franchiſe of ſuch burgeſs, he was duly, 
and according to the uſage of the ſaid borough, ſworn into 


the ſaid office. | 
THE replication ſet forth other parts of the Ae and 
then ſtated, that the defendant, at the time of his ſuppoſed 


election to be a burgeſs, was of the age of five years and 


ten months, and no more.—The rejoinder ſtated, that at 


the time the defendant was ſivorn into the place, office, and 
franchite of one of the burgeſſes, &c. he was of the full 
age of twenty-one years: aud to this the plaintiff 
demurred, | | 

AMONG other arguments againſt the right of the de- 
fendant, it was obſerved, that the inconvenience and miſ- 


chief of admitting infants of ſuch an age, would he fatal to 
almoſt all the corporations of the kingdom; that every 
borough would become a monopoly, and the inſtant an 


alderman's ſon had breath he would be a burgeſs, and no 
others would be admitted; that if one infant might be a 


burgeſs, others might; ſo that all, or the greater part of 
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the burgeſſes, might be infants in their cradles, by which 
means one integral part of the body wou!d be at leaſt ſuſ- 


pended, if not totally loſt: that the King's charter would 


be perverted, and the power, which he had delegated to 
many, would be confined to the hands of a few: that many 


corporations would be wholly diſſolved; for that no func. 


tion, in which the concurrence of burgeſſes was neceſſary, 


could be exerciſed till ſome of this body of childhood had 
attained the age of twenty-one years : that inthe caſe of this 
borough, neither mayor nor juſtices, during the infancy 
of the burgeſſes, could be elected: that the inconvenience 


olf ſuſpending the powers of corporations had been ſo fully 
ſeen by the counſel for the defendant, that on ſhewing 
cauſe againſt the information, it was thought neceſſary by 
fome to contend, that there was no reaſon why the bur- 
geſſes ſhould not be admitted and act during their infancy : 
but to this it was contended, it was a fufficient anſwer ; 
ce that they had neither diſcretion to act, nor capacity to 


take oaths, both which are required by law.” 

To this it was anſwered in favour of the defendant, that 
an infant was eligible to the office of burgeſs, though he 
could not act till of full age, That the crown might, in 
the original grant, have nominated an infant to be mayor or 


burgeſs; and if ſo, thoſe to whom the right of the crown 


was delegated had the ſame power. But, on the ſuppo- 
fition that an oath was neceſſary, it was contended, that 
an infant who is choſen a burgeſs, is not obliged to be in- 


ſtantly ſworn into the office; and that it is ſufficient if he 


be of age at the time he takes upon himſelf to act: in many 
corporations, it was ſaid, perſons were burgeſſes by 


birth (a); 3 that titles by ſervitude or marriage of a burgeſs's 


(a) This cannot be in the ſenſe in which 5 burgeſs” is taken at Portſ- 
mouth, where it evidently means a member of the ſelect body in wh.ch 
the government of the place is veſted. 
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daughter were not unfrequent before the age of twenty- 
one; and that in ſome it was cuſtomary to ſwear them in 
at the age of twenty, which was the caſe at Newcaſtle: 
that no principle of law was more clear, than that an in- 


chaate right to be a burgeſs, might veſt in an infant, Sd 
where ſuch right did veſt, a mandamus would lie to ſwear 


him in at the legal age of twenty-one, or ſuch other time 


as cuſtom might have eſtabliſhed ; that no authority had | 
been cited to the contrary ; that all the objections which 
had been made, were founded upon matter ſubſequent to 
the act of their being elected; but that theſe were not ſuf- 


ficient to bar the right of an infant, who had by law a ca- 


pacity to take any thing which does not affect the common- 
wealth. In this caſe it was apparent on the record, that 


there could be no neceſſity for his acting as ſoon as he was 
elected; for the number of burgeſſes was by the charter 
made indefinite; and if the number of infants ſkould be 
too great, a ſufficient number of perſons, qualified to hold 
the neceſſary offices of the corporation, might at any time 


be added ; that conſequently no inconvenience could ariſe 
from infants being elected, and as there was no law againit 


it, the defendant was well intitled. 
Tur court obſerved, that this was a corporation which 
derived its conſtitution from the charter of the King, and 


that their whole power aroſe from it: it followed, therefore, 


that they were bound to act according to the powers and 
directions which it contained: that there certainly were 
ſuch inchoate rights as had been mentioned, to be com- 
pleated when the parties came of age, aud the queſtion 
was, whether the King had by this charter given the cor- 
poration a power to grant inchoate rights to infants; it 
did not depend on the capacity or incapacity of infants to 
take; if the King had not given that power, there was an 
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end of the defendant's title. The words of the preſent Gas. 


ter were, © that they might, as often as it ſhould appear to 
them to be fit and neceſſary, elect ſo many and ſuch perſons 


to be burgeſles as they ſhould pleaſe, and to ſuch perſons 


ſo choſen, ſhould adminifter an oath faithfully to execute 


the office; this ſuppoſed the mayor and aldermen, &c, 
to exerciſe their judgment in electing perſons to be burgeſſes; 
it was meant that their power ſhould be exerciſed when it 
was fit and ncce/ſary for the preſent purpoſes of the corpo- 


ration, and that the perſons choſen ſhould be ſuch as were 


capable of taking upon themſelves the immediate execution 


of the office; that the election and fwearing were clearly 


intended to be at one and the ſame time, and that till ſworn 
the perfons choſen were not compleat burgeſſes; but this 
was not an ele&#ion, but a contingent nomination, which, 


perhaps, might never have taken effect; becauſe the party 


might not have lived; other perſons than thoſe who elected 
him, might, at ſuch a diſtance as ſixteen years, have to 
ſwear him in; diſputes might ariſe about the identity of 
his perſon, and many other inconveniences might enſue. 


—On theſe grounds judgment was * againſt the 


defendant. 

FROM the principles on which this caſe was K it 
may fairly be concluded, that where neither the proviſions 
of the charter, nor the uſage of the corporation, expreſs/y 
authoriſe the election of an infant into a corporate office, 
he is not capable of being elected; for, in this caſe, there 


was no negative proviſion on the ſubject. 


Thar reſidence within a corporate town is not neceſſa- 
rily a previous qualification for the freedom of the corpo- 
ration, and that the freedom, when once obtained, is not 
forfeited by non- reſidence, every day's experience proves: 


dut by the conſtitution of the corporation, whether by 
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OF CORPORATIONS. WE, 
preſeription, or the expreſs words of the charter, reſidence 
May be requiſite as a previous qualification (a): and, 
where that is the caſe, the Court of King's Bench will 
grant leave to file an information, in the nature of qu war- 
ranto, againſt the governing part of the corporation, for 


admitting perſons non-reſident. This was done in the 


caſe of the mayor and aldermen of Hertford, after ſeveral 
motions and debates at the bar; and in one book (Y), Holt 
is reported to have ſaid on that occaſion, © that if the de- 
fendants were found guilty, they ſhould be fined;“ from 


which we might be led to ſuppoſe, either, that he thought 
they coul have no power to admit ſuch perſons to the free- 
dom of the town; or that in this particular caſe it was ma- 


nifeſtly contrary to the conſtitution. But, in another 


book (c), we are told, © that the motion was pretended to 


be on the behalf of the freemen, on whoſe rights the exer- 
ciſe of this power was alleged to be an incroachment, and 
that an information was granted, becauſe it was a queſtion 


of right, and there was no other way to try it, nor to re- 


dreſs the parties concerned :” from which it would feem 
that it was doubtful, whether in this particular cafe, the 
governing part of the corporation actually poſſeſſed this 
power; and this is confirmed by what was done in a ſub- 


ſequent ſtage of the caſe, and the reaſon given for what 


was then done: the proceſs which had iſſued was quaſhed, 
on the ground that the proſecutor had not given ſecurity 


for coſts, which was thought neceſſary, becauſe the in- 


formation might be vexatious (4). 
Ix a caſe long ſubſequent to this 05 an application was 
made for leave to file an information, in the nature of quo 
(a) Vid. 1 Barnardiſton, K. B. 138. 
() 1 Ld. Raym. 426. (c)- 1-Salk. 274% 
(4) 1 Salk. 376. Carth. 503. This caſe was in the 10 W. 3 
(e 118. Anon, 1 Barnard, 137, 138. 
„„ warranta 
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warranto, againſt ſeveral perſons for acting as freemen o 
the city of Glouceſter, not having been reſident there at 
the time of their election: the point on which this queſtion 


turned was, whether the acting part of the corporation 
could make honorary freemen. In ſupport of the applica- f 
tion, it was contended, that no corporation could do this, ; 
unleſs they had a preſcription, or a clauſe in their charter : 
to ſupport them in it. It was true, indeed, that this had been 
ſometimes done in compliment to noblemen and others of 5 
the firſt diſtinction; but that was only by connivance, and f 
could not warrant what had been done in the preſent caſe, : 
in which one hundred and nineteen ſtrangers had been ad- , 
mitted to the freedom of the city at once: in this corpo- t 
ration, too, the treemen enjoyed very important privileges, 0 
and among the reſt, that of being toll-free throu ghout the b 
kingdom; that by the ſame authority by which they had 5 
made theſe one hundred and ninetcen freemen, they might F 
make every perfon in the kingdom free, and thus take 5 
from the King a conſiderable part of his revenue; if they 4 
claimed this authority by preſcription, the charter of 0 
Charles the ſecond, which they had accepted, had clearly 
taken it from them, by i incorporating them by the name of a 
cives reſidentes et inhabitantes. But the court were of 0 
| opinion, that every corporation might make free of it what c 
perſons they would; that this was a power incident to 0 
corporations of common right, unleſs there was a preſcrip- 35 
tion, or expreſs words in the charter to the contrary; and . þ 
that in this particular caſe the charter did not take away | of 
this power, for that all charters of Incorporation ware in A 
the ſame for m. tc 


WHERE a man is already a member of a corporation 
reſidence is not a precedent qualification to his being choſen 


to a N othce, unlets expreſsly required by the con- 
stitution 
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{iitution of the borough (a) ; but though reſidence be not 


required at the time of the election, an abſent perſon muſt 
not be choſen collufively for any ſiniſter pupoſe, and if he 
be, the election will be abſolutely void. The corporation 


of Cambridge, on the charter day for the election of 


a mayor, elected a perſon who was an officer in the army 
jt gone to North America, and without the leaſt proba- 
vility of his returning till long after the year would be ex- 

pired: The electors were ſufficiently apprized of the fact, 
at the time of the election, and ſoon afterwards had expreſs 
notice given them of it, but refuſed to proceed to a new 
election; and it appeared they had elected this abſentee for 


the purpoſe that the preceding mayor might hold over, 
which it was pretended he might do by ancient uſage, and : 


by virtue of a charter of Charles the ſecond. The court 
of King's Bench held that this was merely a colour to 


avoid any election at all: that the electors had choſen this 


perfon becauſe they knew it was impoſſible for him to 


execute the office, and that the election was abſolutely | 


void . 
By the proviſions of a charter, reſidence may be required, 


as a previous qualification for ſome offices and not for 


others. By a charter granted by Charles the firſt to the 
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city of Exeter, it was provided, that for the future the 


COMMON COUNCIL ſhould be elected de diſcretioribus civi- 
bus et inhabitantibus civitatis prædidtæ; and further, if any 
e eman of the city ſhould refuſe to execute any of the 
Ea within the city, he ſhould be grievoully puniſhed. 
A perſon being a freeman, but not an inbabitant, was elected 
to the office of common councilman : an application being 


(a) er 339. 
02 ' Rex v. mayor, bailff and burgeſles of Camb: idge, 4 Bur. 
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made for fans to file an 3 againſt him ; in the 
nature of quo warranto, the queſtion was, whether he wx; 


qualified to be choſen. —In favour of the defendant it waz 
| contended, that he was within the general rue, that 


where the inhabitants of a town are incorporated, and ng 


_ proviſion made, out of whom the officers of the corporation 


ſhall be elected, they may be elected out of the freemen 
at large, as well as out of the inhabitants.” Some dif. 
culty, it was confeſſed, aroſe from the words of the char. 
ter, which ſeemed to make inhabitancy a neceſſary qualif. 
cation for a common councilman : but as to this, it was 
contended, that the words might be conſtrued as a dirce- 
tion, pointing out what would, in general, be moſt proper, 


rather than as a reſtriction, rendering previous inhabitancy 


abſolutely neceſſary; and the ſubſequent clauſe of the char- 
ter, by which “all the freemen, inhabitants or not inhab)- 
tants, were to be puniſhed in cafe they refuſed to execute 
the offices within the corporation,” juſtified this conſtruc. 


tion. The court obſerved, that the charter had provided 


expreſsly, in many other inſtances, that elections ſhould be 
out of the freemen at large, as well as thoſe inhabiting 
within the city ; that the ſubſequent clauſe might be con- 


ſtrued, redden do ſingula fingulis, that the freemen at large 


ſhould be puniſhed for refuſing thoſe offices of which the) 
were capable, and that the freemen inhabitants ſhould be 


puniſhed for refuſing to execute thoſe for which they alone 


were qualified: the words cri et inhabitantibus, there- 
fore, they thought „required the concurrence of both qua- 
lifications in one perſon (a). 


Wu inhabitancy is required as a previous qualihca- 


| tion, a queſtion may ſometimes be 3 as to what cir- 
| cumitances ſhall conſtitute a ſufficient inhabitancy for that 


(2) Rex v. Heath, 1 Barnard, 416. | 
purpolc, 
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purpoſe.—A rule was granted againſt one Pool, calling on 
him to ſhew cauſe why an information ſhould not go againſt 
him for exerciſing the office of capital burgeſs in the town 
of New Radnor, not having been an inhabitant at the time 
of his election? In ſhewing cauſe againſt this rule, it was 
urged, that the clauſe in the charter, relating to this ſubject, 
only declared, that no capital burgeſs ſhould exerciſe his 
office any longer than he was an inhabitant within the bo= 
rough, which was not an expreſs declaration that the can- 
didate ſhould be an inhabitant at the time of his election: 
that the preſent defendant had, in fact, come with his 
family, and inhabited in the town, before the application 


was made for the preſent rule; and that the court would 
now determine this point in his favour, without putting 
him to the expence of a ſpecial verdict: in ſupport of 
which ſuggeſtion the caſe of the town of Pomfret was men 
tioned, which was faid to be a caſe of more difficulty than 


the preſent. There the charter required, that no perſon 


ſhould be mayor who was not an inhabitant at the time of 
the election. A perſon came and lodged at an inn for a 


month, and the court determined that to be a ſufficient in- 


| habitancy to qualify him for ſuch election, and refuſed the 


information. This ſeems, however, not to have been an 
accurate ſtatement of that caſe ; for in another place of the 
fame book (a) it is cited in theſe terms; * The Chief 
Juſtice ſaid, that in the caſe of Sir William Lowther the 
court refuſed granting the information againſt him for 
exerciſing an office in the borough of Pomfret, though it 
Appeared that he took a houſe in the borough to qualify 


himſelf only the day before the election.“ In the caſe of 


the town of New Radnor, the court made the rule abſo- 
jute, becauſe they thought this a matter proper to be 


(a) 2 Barnard, 439. | 
„ determined 
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determined in a more ſolemn way than by motion,—[ 7 
apprehend, however, that in this caſe, the difficulty was 


not about the fe of previous inhabitancy, becauſe it does 


not ſeem to have been pretended by the defendant, but 


whether the terms of the charter actually required | it (a). 


ON an iſſue in an information, in the nature of quo war- 


ranto, whether the defendant was an inhabitant at the time 
of his election to the office of capital burgeſs of the borough 
of Orford; It was proved that he was born in the town, 


that he ſerved an apprenticeſhip with his father, and lived 


a journeyman with him ever ſince : in oppoſition to this 


evidence, it was contended, that to make him an inhabi- 


tant he ought to have been an houſekeeper; and the judge 
declared his opinion to be, that to make him an inhabitant 
within the intent of the charter, he ought not only to have 
been an houſekeeper, but to have paid ſcot and 65 and to 
have been rated and paid taxes to the poor (C). 


IN another caſe ariſing in the ſame borough of Oxford, 
where it appeared that the defendant chiefly reſided in a 


neighbouring village, but that he occupied a houſe within 


the borough, of which part was let out in lodgings, and 


the reſt was in his own hands ; that he was rated for this 


houſe and was churchwarden that year: this was held 2. 
ſufficient inhabitancy (c). | | 


AFTER the reſtoration of Charles the ſecond, 1 ap- 


prehenſions were entertained, that queſtions might ariſe 
concerning the validity of elections of magiſtrates, and 
other officers and members in corporations, which might 
have been irregularly made during the time of the civil 


war: in b therefore, to en the peace of corpota. 


a) 3 v. Pool. 2 Barnard, 93, 94. 
(6) Id. 408. Rex v. Mallet and others. 
(c) Rex v. Scolden and others. 2 Barnard, 439. 
tions, 
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tions, and, if poſſible, to perpetuate the ſucceſſion in the 
hands of perſons well affected to his Majeſty and the 


eſtabliched government, a ſtatute (a) was made, empow- 
ering his Majeſty to appoint commiſſioners to enquire into 
the ſtate of all the corporations of the kingdom: by this 
act, every perſon who on the 24th of December, 1661, 


ſhould happen to be mayor, alderman, recorder, bailiff, 
town clerk, common councilman, and other perſons then 
bearing any office of magiſtracy, or place of truſt, or other 
employment relating to the government of cities, corpora- 
tions, and boroughs, the Cinque Ports and their members, 


and other port towns, were required, at any time before 


the 25th of March, 1663, at the deſire of the commiſſioners, 


or of any three of them, to take the oaths of ſupremacy and 


allegiance, together with another oath preſcribed in the 


act (%, and at the ſame time to ſubſcribe a declaration 
againſt the ſolemn league and covenant (c); and the office 
and place of every ſuch mayor or other officer who ſhould 
' refuſe to take the ſaid oaths, and ſubſcribe the ſaid declara- 
tion within the time prefixed, were declared to be to all 


intents and purpoſes void, as if the perſon refuſing were 


(a) 13 Car. 2, ft. 2. c. 1, of which ſee the preamble. This is what 


is commonly called the Corporation Act. The act which is uſually 


coupled with it, under the name of the Teſt Act, is 25 Car. 2. c. 2. | 
(6) I, A. B. do declare and believe, that it is not lawful, upon any 
pretence whatſoeyer, to take arms againſt the King : and that I do ab- 


hor the traitorous poſition of taking arms by his authority againſt his 
perſon, or againſt thoſe 20 are commiſſioned by him; ſo help me 


God. | 
(c) I, A. B. do "DIR that I hold that there lic no obligation 


upon me or any other perſon, from the oath commonly called the 


Solemn League and Covenant; and that the ſame was in itſelf an un- 


lawful oath, and impoſed upon the ſubje&s of this _—_ gu the 
known laws and liberties of the Kingdom. 
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8 THE LAW 
actually "REY — The commiſſioners, or any three of them, 


during the time of their commiſſion, which was appointed 
to expire on the 25th of March, 1663, were authoriſed 


to tender the oaths and declaration to perſons coming 
within the deſcription of the act——and they, or five of 
them, had full power, by warrant under their hands and 
ſeals, to diſplace ſuch perſons as they, or the major part of 
them then preſent, ſhould deem it expedient for the public 
ſafety to have removed, although ſuch perfons ſhould have 
taken and ſubſcribed, or ſhould be willing to take and ſub- 


1cribe, the faid oaths and declaration.— The commiſſioners, 
or any five or more of them, were further veſted with 


power to reſtore ſuch perſons as might have been illegally 


removed, and to put into the offices-or places which ſhould, 


in conſequence of the powers of the commiſſioners having 
been put in execution, have become void, ſuch perſons 
members, or who had been members of the reſpective 


cities, &c. as they ſhould think fit; who, on taking the 
oaths and ſubſcribing the declaration, ſhould hold and en- 


joy the ſaid places and offices, as if they had been duly 
elected according to the charters and former uſages of the 
reſpective cities and other places. 

AFTER the expiration of the commiſſion, the three oaths 
and declaration were directed to be tendered to the 
ſeveral perſons before deſcribed, by thoſe perſons reſpec- 
tively, who, by the charter or uſages of the reſpective 


cities or other places, ought to adminiſter the oath for duly 


executing the. reſpective offices 


and in default of ſuch 


perſons, by two juſtices of the peace, within the ſaid cities 


or other places, ſor the time being, if there ſhould be any 
ſuch, or otherwiſe by two juſtices of the peace, for the time 
being, of the reſpective counties within longs the ſaid citics 
or other places were, | 
| SOON 
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Soo after this act, a burgeſs of Nottingham, being 


removed for not having taken the oath, and ſubſcribed the 
declaration, applied for a mandamus to be reſtored, on the 


ground that a © burgeſs” not being mentioned, was not 


within the meaning of the act, being no way zxtere/7ed in 


the government: but it appearing in the return, that the 


burgeſſes were part of the common council, and had a voice 
in the election of parlament Men, a peremptory mandamus 
was refuſed (a). 

Bur the oath preſcribed by this act having yas for a 
Jong time omitted to be taken, and the declaration to be 
ſubſcribed, and conſiderable doubts having been enter- 
tained, in conſequence of that omiſſion, whether there 
remained any obligation on officers of corporations to 


ſubſcribe this declaration (5), the ſtatute of 5 G. c. 6. 


confirms the ſeveral perſons in their places and offices, 
notwithſtanding ſuch omiſhon, and entirely repeals fo 
much of the act of Charles as relates to the oath and 
declaration there recited. —80 that, at preſent, any ma- 
giſtrate or officer in a corporation, is obliged only to 
take the oaths of ſupremacy, allegiance, and abjuration (c), 


beſide 


() 1 Keb. 977. (5) Vid. Rex v. mayor of Taunton. 1 Str. 
(e) In none of the acts; 12 and 13 W. 3, c. 2. 13 and 14 W. 3, c. 6. 


1 Ann. ſt. 1, c. 2. 1 G. 1, ſt. 2. c. 13, which preſcribe the oath of 


abjuration, is there any expreſs mention of officers in corporations; but 


they ſcem to be included in the general deſcription of the latter, ſ. 22, 


which provides “ that all perſons whatſoever, who by virtue of any law 
now in being, are or would be obliged, if this act was not had or made, 
to receive the ſacrament according to the uſage of the church of England, 
and to make and ſubſcribe the declaration againſt tranſubſtantiation, 
or either of them, on any occaſion whatſoever, ſhall continue obliged, in 
all ſuch caſes, to receive the ſaid ſacrament, and make and ſubſcribe the 
jad declaration, together with the oaths appointed by this act (which are 


the 
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beſide the cuſtomary oaths relative to his place or of- 


fice (a). | 
By the ſame ſtatute of Charles the ſecond, it is nated 
that after the expiration of the commiſſion, e no perfon 


ſhall be placed, elected, or choſen to any office before 


deſcribed, who ſhall not have, within one year next before 
ſuch election or choice, taken the ſacrament of the Lord's 


Supper, according to the rites of the church of England 
and in default thereof, every ſuch placing, election, 


and choice is declared to be void.” 
By the ſtatute before mentioned of 5 G. c. 6, perſons who, 


before that ſtatute, ought to have taken the ſacrament within 
| the year before their election, but had omitted fo to do, are 


indemnified and diſcharged from all incapacities, diſabilities, 
forfeitures, and penalties, ariſing from ſuch omiſſion; and all 
their acts, and the acts not then avoided of any who had 
been members of any corporation, are declared to be as 
good and effectual, as if all and every ſuch perſon and per- 
ſons had taken the ſacrament in due manner,—And it is 
enacted that *no perſon or perſons who ſhall be thereafter 
placed, elected, or choſen, in or to any the offices afore- 
faid, ſhall be removed by the corporation, or otherwiſe 
proſecuted for or by reaſon of ſuch omiſſion ; and that no 


incapacity, diſability, forfeiture, or penalty, ſhall be in- 


curred by reaſon of the ſame: UNLEss ſuch perſon be fo 


removed, or ſuch proſecution be commenced, within SIX 
MONTHS after ſuch perſon's being placed or elected into 


the oaths of allegiance, ſupremacy, and abjuration), in ſuch manner, and 


under ſuch penalties in caſe of neglect, as is required by any former Jaw, 

In point of fact, the oath of abjuration is taken by the officers of the 

city of London, and, I believe, by thoſe of other on cities and 
towns. 


(a) Vid. 1W. and M. ſt. 1, c. 8, ſ. 14. 1W. and M. |, 2,C, 1 15 3» 
7 his 


N a RR * 
R e 7 n 8 5 
« 3 I. ener eee BLN Jy - 
: = oa 7 no En 
1 5 N 8 . 
e S 2 
FFF * 


. 


* 


. 


n 4 E x; 

Ce: IDE A / . ve 
8 K XY ex S Df 5 , . 2 

2 e S N . N 


CSCSFC!!! EINE DF bel Res,” 


A 3233222... 8 
F J 
„ e ee 3 


5 FFF... ᷣͤ . dt LN 
e TT TT NE 


79 
Ree 
2. 
3 
n 
5 
<< 
3 N 
P = 
Sy 
. « 382 
„ 
Nj 
3 
BLN 
3 
n 
. 
ISL) 
EN 
Ry A 
F 
4 7 
x 
TS 
3 
5 
3 
Y . mn 
3 81 
3 
Wo TR 
RY 
F 4 
q 5 
1 
5 
x 


3 
N 
8 
> 03 
N 
Wen S's 
* 2 
35.4 
8 5 
* 3 
1 
3 
ES: 
* * 
E 
EDS 
eee 
3 . 
ER / 
B 
148 2 
3 
5 5 
IS 2 
RO 
WI 
AS / 
- BY 
3 
5 - 
5 £ 5 
3 ** 
= 
* wy 1 
2, 3 
? 1 
* poked 
EW 
HH * 
2 Tz 
F 
. 
9395 
x 9 
2 tt 
* 
8 * 
2 2 
be. a 
NN 
Wee 3 
WE 
Bt 
þ 2 
AIRS 
\ ls 
. 2 os 
8 £45 
5 Sec 
I RES 
WEL A 
7 
1 
1 
. he 
Ld 
Ec 
RC 5 
* 5 
Wa 


{ 4 f ** a — 2 : s.- * 8 
Og err oe WR OS UE / A RP on Gs huts 
FFF 


PPV 
FP 


F . 
eee 


OF CORPORATIONS, 34 


| Jig reſpective office; and unleſs, in caſe of a proſecution, | 
the ſame be carried on without wilful delay. . 

By a ſtatute (a) made in the firſt year of William and 
Mary, it is enacted, that certain penal ſtatutes () enjoining 
unifqrmity in the ſervice of the church and the adminiſtra- 
tion of the ſacraments, and inflicting penalties for offences 
of certain deſcriptions, with reſpect to diflenting from the 
church, ſhall not be conſtrued to extend to any perſon or 
perſons diſſenting from the church of England, who ſhall 
take the oaths mentioned in the ſtatute 1 W. and Mary, 
c. 1. (c), and who ſhal] make and ſubſcribe the declaration 
mentioned in the ſtatute 30 Car. 2, it. 2, c, 1. (4), which 
_ oaths and deciarativn the juſtices of the peace, at the gene- 
ral quarter ſeſſions of the peace, to be held for the county 
or place where ſuch perſon ſhall live, are by this act re- 
quired to tender and adminiſter to ſuch perſons as ſhall 
offer themſelves to take, make, and ſubſcribe the ſame, and 
to keep a regiſter of ſuch ſwearing and ſubſcription. 

Ix conſequence of this ſtatute, a queſtion was long agi- 
tated, whether the ſtatute of Charles the ſecond operated 
as an abſolute prohibition to elect proteſtant diſſenters to 
offices in corporations, or whether, though they could not 
claim the right of being elected, yet, if aually clected, they 
could refuſe to ſerve the office. | | 

Ix the next year after this act, we find a caſe in which it 
was decided, that a diſſenter actually elected to an office 
might refuſe to ſer ve. At was an action of debt brought by 
the mayor and prob! homines of Guildford againſt one 
Clarke, to recover the penalty of 2ol. which he had for- 


(a) iW. and M. e. 18, f. - N | 
() 23El.c. 1. 29 El. c. 6. 1 El. c. 2, f. 14. 3 Jac. 2, c. 4 K 5. 
(c) Theſe are the oaths of allegiance and ſupr emacy. 8 

gh (4) The declaration againſt tranſubſtantiation. 

feited 
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feited in conſequence of a bye law, for not taking upon 
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himſelf the office of bailiff, to which he had been elected. 
He pleaded the ſtatute of Charles the ſecond, and further 
faid, that he was, and at the time of the election was, a 
proteſtant ſubject of the King and Queen, and a diffenter 
from the church of England, and that he had not received 
the ſacrament within a year before the election, by reaſon 


whereof he was not capable of being elected to the {aid 


office, and that the election, by reaſon of the ſaid act, was 
void. To this plea the plaintiffs demurred ; and in ſupport 
of the demurrer, the caſe of Sir John Read was cited, who 
had ſeveral years before been made- ſheriff of Hertford- 
ſhire, though he was then under ſentence of excommu- 
nication, and conſequently could not receive the ſacra- 
ment; and therefore, after he had held the office for three 


months, he had deſerted it, and did not attend the aflizes, 
for which he was fined pool. and after argument in the 


Exchequer, where it was contended, that the act of 2; 
Car. 2, commonly known by the name of the Teſt Act, 
avoided the office on account of his not having taken the 
ſacrament, which he was diſabled to do by reaſon of his 
excommunication; yet he was adjudged in the court of 
Exchequer to pay the fine of pool. | 

THe court, however, in the preſent caſe held, that the 


- matter pleaded by the defendant was a good bar; for, as 


the ſtatute 13 Car. 2, had enacted, that none ſhould be choſen 
who had not received the ſacrament within one year before his 
election, and as there could be no refuſal before the election, 


it was plain that the defendant had not incurred the penalty 
of the bye law. And they ſaid that this cafe differed from 


that of Sir John Read ; becauſe he was once actually in 
the office, and therefore bound to do every thing neceſſary 


for his proceeding in it: but that in this caſe, to make 2 


defau't 


2 OF CORPORATION 4 
Ui default in 1 the defendant, there al have been an election 


antecedent, and the election of ſuch a one as the defendant 
was abſolutely prohibited by the ſtatute. 
Fon years after this occurred the caſe of Larwood, 
which was an information brought againſt him for not 
ſerving the office of ſheriff in the city of Norwich, to which 
he had been elected. —He pleaded the ſtatute of Charles, 
and that he was a proteſtant diſſenter from the church of 
England, and had not received the ſacrament within the 
year preceding the election, as that act provides, by which 
he was incapacitated to execute the office, and that there- 
fore the election was void, and that, after the election, and 
before the firſt of Auguſt, the time for entering on the 
office being the 29th of September, he gave notice to the 
mayor, &c. of this diſability, &. The Attorney Gene 
ral replied, that the defendant o0:2ht to have race the 


. 


ſacrament yearly, and that he ought not to take advantage 
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diſlenters, and ſhewed that he took the oaths mentioned 
in 1 W. and MI. c. 1, and ſubſcribed the declaration at the 


5 of the tolcration act. — To this the Attorney Ge- 
neral demurred, and the def -ndant joined in demurrer. 
Tux court concurred in opinion, that the rejoinder was 
a departure, becauſe it did not ſtrengthen the bar, and ſais 
that the matter of it ought to have been pleaded at firft, 
Which he had an opport tunity of doing. 
IE were alſo of opinion, tor reaſons which ſeem by 

no means ſatisfactor y. (a), that the toleration act was a pri- 
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of his own wrong or default. The defendant, in his re- 
joinder, pleaded the act of William and Mary before men- 
tioned, which gives liberty of conſcience to all proteitant 


general quarter ſeſſions, thus bringing himſelf within the 
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vate ſtatute, and that therefore the court could not take 


notice of it, unleſs it were ſpecially picaded, 
Wir reſpect to the plea, one ju'ge (a) argued in 


favour of the defendant, that it was good; for that the de- 


ſign of the ſtatute of Charles was to exclude men who were 


not of the church of England, from all offices which con. 
cern the government, and that therefore the defendant 
being a diſſenter was altogether diſabled : that it was un- 


reaſonable to puniſh a man for not doing that which the law 
diſables him to do: and in ſupport of his argument, he 


cited the caſe of Clarke before mentioned, as an authority 
directly in his favour; which it certainly is, for it is in 


effect the ſame caſe as the preſent. 
THE two other judges (b) held that the plea was bad, 


becauſe, they faid, that the deſign of the ſtatute of Charles 
Was not to exempt any perſon irom execnting an office to 


which he was bound before; but to cmpe/ him to qualify 
himſelf for the execution of it ; and that it was intended to 


diſcourage diſſenters, and not to ſavour them : but that to 


allow this plea wouid be to conſtrue the act much to their 
advantage; for that theſe offices were not profitable, but 
chargeable and full of trouble. hey further ſaid, that the 
King had a natural intereſt in every ſubject, and might 
compel him to ſerve him in any function, of which he 


ſhould judge him capable, and no body could be exempt 


from the office of ſheriff, but by act of parliament or letters 


the common law, before the reformation; and fince that time by the 
ſtatutes of Edward 6, and 1 Eliz. ſo that the law took no notice of 


diſſenters before this act; and, therefore, it was a private act. 
2. Becauſe it does not extend to all difienters from the church, but 


only to thoſe who go to the ſeſſions, and there take the oaths, and ſub- 


ſeribe the declaration. 1 Ld, Raym. 30. 


(a) Sir Samuel Eyre. (5) Holt, C. J. and Sir Giles Eyre. 
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ata —Laftly they ſaid, that no man ſhould ak advan- 


- tage of his own diſability, as no man can plead that he is a 


fool, or non compos. If a man, indeed, were difabled by a 


judgment to bear an office, he ſhould be excuſed, guzia ju- 


dicium redditur in invitum; yet where he might remove 
the ſentence, as in the caſe of excommunication, he ſhould 


not take advantage of it: and in this caſe, the defendant 


not having qualified himſelf as he ought to have done, he 
ſhould not take advantage of his own diſablity (a). 


„ Bur one judge, and the Lord Keeper, as it was faid 


at the bar, being of a contrary opinion viz. that the de- 
fendant was ſufficiently puniſhed by the corporation acc, in 
being diſabled to hold any office or employment of profit, 
and that to puniſh him by an information, would be a 
double puniſhment for one offence, which the law would 
not allow; therefore, there being a caplas againſt the de- 
fendant pro fine, and he now appearing. in court, he was 
fned five marks and no more“ (). | | 
Tais point, however, was finally determined in the cafe 
of Harriſon and Evans, in favour of the exemption. —Har- 
riſon, as. chamberlain of London, levied a plaint in the 
theriff's court of the city, againſt Evans, in a plea of debt 
for 60ol. for not ſerving the office of ſheriff, having been 
duly nominated, elected, and publicly called upon to give 


his conſent to take upon him the office, purſuant to the 


charter of King John, the acts of common council, &c. 
The defendant pleaded firſt the corporation act; then the 
toleration act (c); and then to this effect: that the office 
of ſheriffs of London, is an office to which the proviſions 


(a) Rex et Regina v. Larwood. 1 Ld, Raym. 25 4 Mod. 26g. 
Comb. 315, (6) 4 Mod. 274. 

(). 13 Car. 2, ſt. 2, c. 1, ſ. 12; and 1 W. and M. e. 18, £ 2, at 
dien before in page 346, | | 
| | | of 
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'of the corporation act extends: that he was, and at the 


time of the pretended election of him to the ſaid office, was 


a proteſtant diſſenter, qualified agreeably to the terms gf 


| the toleration act, and that he had x, within one year 


next before the ſaid pretended election, taken the ſacra- 
ment of the Lord's Supper, according to the rites of the 


Church of England, nor had ever, nor could he in conſci. 
ence take the ſame, and that he was not bound by lay to 


take the ſame, of which the liverymen of the city had due 


notice at and before the time of the election; that, by 


reaſon of the premiſſes, the ſaid liverymen were prohibitel 
from elefting him to the ſaid office; and that he was 4% 
abled, and utterly incapable of being elected to be one ef 
the ſheriffs of the ſaid city of London, and thereby the ſaid 
ſuppoſed election was void. The plaintiff, in his replication, 


ſet forth that part of the ſtatute 5 G. c. 6, which relates to 


the taking of the ſacrament (3). To this replication the 
defendant demurred ; the plaintiff joined in demurrer, and 
on arguinent in the ſheriff's court, judgment was given 
for the plaintiff. The defendant brought a writ of econ 
returnable in the court of huſtings of Common Pleas in the 
city of London, aſſigned the gencral errors, and the 8 
tiff rejoined there was no error: the court of huſtings 
affirmed the judgment: on which the defendant obta: ned 
a ſpecial commiſſion of errors, directed to Sir John Wile, 
Chief Juſtice of the Common Pleas; Sir Thomas Parker, 
Chief Baron; Sir Michael Foſter, Juſtice of the King's 
Bench; the Honourable Henry Bathurſt, Juſtice of the 
Common Pleas, and Sir Eardly Wilmot, Juſtice of tie 


ling's Bench, or any two of them, to inſpect the ad 
judgment and the affirmance of it at Guildhall. After 
77 


(a) Vid. ante, page 346. 5 
a COlits. 
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court and of the court of huſtings were reverſed on the 


zth of July, 1762, by the unanimous. opinion of all the 


judges in the commiſſion then ſurviving, Lord Chief Juſ- 
tice Willes being before that time dead (a). 

THe following is the ſubſtance of the arguments on 
which the judges founded their opinion. The only point 
the legiſlature had in view, was to ſecure the power to per- 
ſons who outwardly profeſſed the religion of the ſtate, — 


The puniſhment of non-conformiſts, by excluding them 
from power, was the conſequence, not the object of the 


Jaw. The unhappy ſituation in which the royal family 
and the nation had been before the reſtoration, had made 
the legiſlature willing to guard againſt a recurrence of the 
fame circumſtances ; and therefore they thought it neceſ- 
fary to regulate the corporations in an arbitrary way, by 
removing ſome officers, and placing others in their room 
who were better affected, and alſo by providing officers for 
the future, The method they took was, to veſt a power 
in commiſſioners to turn out whom they pleaſed, and place 
others in their offices. Of theſe they did not require any 


ſacramental qualification; becauſe, while the extraordinary 


power ſubſiſted, there was another check or controul. But, 
when that commiſſion expired, the; did not then chooſe to 
reſt upon oaths and declarations, bur meaſured the fitneſs 
of men by their antecedent religious habits, and made the 
having received the ſacrament, according to the rites of 


the church of England, the criterion by which that fitneſs 


was to be determined. They did not propoſe it as a teſt, 
to be given after the election, or at the time of it; becauſe 
they thought the charms of power in poſſeſſion might make 
ſudden converſions, which might not always be ſincere. 
Ihe intention of the legiſlature was expreſſed in the ſtrongeſt 


(a) Cowp. 353, in the notes, 
e „ 
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and cleareſt terms. The clauſe was evidently addreſſed to 
the electors, and not to the perſon to be elected. It was a 
prohibition moſt clearly upon the perſons who had a right 
to elect. It was the voice of the legiſlature, commanding 
them not to elect perſons of a certain deſcription. If then 
the act was prohibitory upon the electors, the conſequence 
would be, that if they, having due notice of the incapacity 
of the candidate, proceeded, notwithſtanding, to the clec. 
tion of a perſon declared by the ſtatute to be ineligible; the 
whole proceeding was a mere nullity, in contravention cf 
the prohibition to the electors, wilful, open, and undi. 
guiſed, A right of action could not accrue to the corpora 
tion from ſuch an improper proceeding, contrary to the 
ſtatute, prohibited by the ſtatute, and conſequently nul 
and void from the beginning. — Thus it ſtood with reſpect 
to the corporation. —As to the defendant, he was noy 
called upon under à penalty to uſurp an office upon the 
crown, which uſurpation would ſubject him to a crimini! 
proſecution and all its conſequences, A ſtrange dilemma 
To be obliged to uſurp upon the crown, or forfeit the 


penalty of the bye law. Could the bye law purge the Fs 


uſurpation? It had been ſaid, that all corporations had: 
right to the ſervice of their members: under certain limi- 
tations they certainly had this right. But it was a right 
{ubject to the controul of the legiſlature ; and in matters cf 
election, they mult ſubmit to ſuch regulations as the {tate 
ſhould think fit. to make. It had been aſked, whether per. 
jons ho live in open contempt of all government in a ſtate 
could ſhelter themſelves under this act? The ſame ha 

been ſaid in Larwood's caſe; and it had been thrown out, 
not very decently, in the preſent, In anſwer to this, t 
was ſufficient to fay, that the caſe of debauchees and inf: 


dels was not in the contemplation of the legiſlature at the 
| time 
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time this act was made. It was not levelled at atheiſts or 


infidels, but againſt proteſtant diſſenters.— I he defendant 


did not endeayour to ſhelter himſelf under the idle excuſe 


to which the objection put him, of being an atheiſt, de- 


bauchee, or an infidel : but the defendant, by pleading the 
toleration act, averred that he did not live in open diſobe- 
dience to the ordinances of the church, although he enter- 
tained ſome ſcruples in regard to the mode of adminiſtra- 
tion in the eſtabliſhed church: he was real and ſincere in 


his ſcruples, and lived in obedience to the ordinances of 


the church. —It had been ſaid, that the conſtruction now 
contended for was partial to diſſenters, in excufing them 
from offices of burthen. It certainly was, and therefore 


tit excluded them from all corporation offices which were 
T] attended with profit and honour. It would be abſurd to 
f 2 ſay, that the ſame law which excludes them from the one, 
3 ' as perſons unworthy of a public truſt, had ſtill left them 
3 7 liable to the other, whatever might be the truſt attending 
EZ them. The truſt attending the office of ſheriff of London, 
: 4 was a high truſt: if, therefore, proteſtant diſſenters were 
; 95 excluded from offices attended with profit, merely as per- 
EE ſons unworthy of a public truſt, it would be abſurd to ſay, 


EZ that they ſhould be obliged to ſerve the office of ſheriff, — 


EZ It had been ſaid in Larwood's caſe, and it probably had 
+ weight, that no man can, by his own plea, diſable himſelf, 
N 1 nor excuſe one default by another. It was ſufficient now 
Z to. ſay, that Larwood's caſe, in this reſpect, was totally 
I different from the preſent. He had not properly pleaded _ 


E the toleration act, and therefore could take no advantage 
oh it; the preſent defendant had pleaded it properly, and 


6-7 ſhewn himſelf not eligible ; he had not pleaded it to excuſe 
one offence by another, but to ſhew that he was guilty of 
10 offence at all in not having received the ſacrament, be- 


Wo. | cauſe 
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cauſe ſince that act, it was not his duty to receive it. In 
that very caſe it had been admitted, that if a man be diſ- 
abled by judgment to bear an office, there he was exCuled, 
| becauſe judicinm redditur in invitum. Why, then, ſhows 
not an act of parliament excuſe, which was the judgment 
of the whole legiſlature? The caſe of Sir John Read, 
which had been mentioned, was very different from this: 


he was capable of the office at the time when he was ap. 


pointed to it; his receiving the ſacrament was not a pre. 
cedent qualification; it was ſufficient if he received it 
within three months after his appointment (a): he alleged 
a diſability which it was in his power, and which it was 
his duty, to remove (5). | 

Tux plaintiff afterwards brought a writ of error return- 
able in parliament, and on February the 4th, 1767, coun- 
{el having been fully heard, the following queſtion was put 
to the judges: © Whether, on the facts admitted by the 
pleadings in the cauſe, the defendant was at liberty, 
or ſhould be allowed to object to the validity of his 
election, on account of his not having taken the facra- 
ment, according to the rites of the church of England, 
within a year before, in bar of this action? The judges 
differing in opinion, were heard ſeriatime ſix of the judges 
preſent delivered their opinions, with their reaſons, in the 
affirmative; and the remaining judge (c) delivered , 
opinion, with his reaſons in the negative: on which it was 
ordered that the judgment given by the commiſſioners dit 
gates, reverſing the judgments given by the ſheriff's cout 
and the court of huſtings, ſhould be affirmed (4). 


(a) Vid. 25 Car. 2, e f. 4 0 
(5) Burn's Ecel. Law, tit. Diſſenters. 
) Mr. Baron Perrot, (4) Cowp. 394, in the notes. 
1 BEFORT 
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Brronk 05 ſtatute „ 5 G. c. 6, the ae of not 


having received the 3 within the year, might have 
been taken to the candidate at the time of the election; if 


de had been actually elected, it might have been taken to 


his admiſſion: and if he had been actually admitted, his 


title might have been impeached on this ground, at any 


diſtance of time at which it might have been a for 
want of any other precedent qualification. 
SINCE that ſtatute, the effect of this objection is to be 


conſidered in three different points of view. 1. When 


made at the time of the election, or at any time before the 


perſon elected has obtained poſſeſſion of the office. 2. 


When made after he has obtained poſſeſſion, and before fix 4 


EZ months have elapſed fince the election; and, 3. When 


made after he has obtained poſſeſſion, and after ſix months 
have elapſed ſince the election (a). 


IN the firſt caſe, the effect is the ſame as it would have 


been before the ſtatute ; the election, of a perſon fo dil- 
qualified, being {till conſidered, before he is actually ad- 
mitted, as abſolutely void. In the ſecond, the objection 


can be carried into effect only by actual removal, or a pro- 
ſecution ſeriouſly commenced: within the time limited; for 


«/ter admiſſion, the ſtatute permits the election to be avoided 
within the fix months, % by one of theſe two modes. 
In the third caſe, the objection has no effect at all; it comes 
too late: the ſtatute operates as a protection to the poſſeſ- 
ſion, and as a bar to the remedy. If a man under this dif- 


= ability has been in poſſeſſion fix months, there is no remedy 


(a) The words of the ſtatute are, © after ſuch perſons being placed 


or elected.“ I take the word placed to allude to ſome other mode ot 


- . « 4 3 
appointment than election, and not to diſtinguiſh between the elcction 


and admiſſion, and therefore I conceive the ſix months are to be calcu- 


lated trom the time of election, and not the time of admiſſion. 
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to turn him out: his title ſhall not After wards be e 


on that ground (4). 
T EESsE diſtinctions are U porte both by the words of 
the ſtatute, and by the caſes which have been decided ſince 


it was made. 


To a mandamus directed to William Nevinſon, mayor 


of Appleby, commanding him to ſwear John Tufton into 
the office of an alderman of that borough : the defendant, 
| among other things, returned that the plaintiff was 1: 
elected an alderman, as by the writ was ſuppoſed. Iflur 
being joined on this fact, andit being objected at the trial, 
that the plaintiff had not taken the ſacrament within a year 
before his ſuppoſed eleCtion, his counſel ſhewed that more 
than fix months had elapſed ſince the election, and there- 
fore contended that the ſtatute in queſtion was an anſwer 
to the objection; but the whole court, it being a trial at 
bar, were unanimouſly of opinion that this caſe was not 

within the ſtatute, becauſe the plaintiff had never been 


: admitted, and therefore could not be removed, nor incur a 


torfeiture for exerciſing the office (5). 


G1BBs CRAWFORD havir;g been elected into the office Þ 


of town clerk of the corporation of Harwich, and having 
obtained poſ/e{/ion of the office, applied to Griffith Powel|, 
the late town clerk, to deliver up to him the common le, 
| books, papers, and records of the corporation, and on his 
refuſal ſued a mandamus commanding him to deliver them 


up: to this mandamus the defendant returned that tie 


plaintiff was not duly elected: on which the plaintiff brought 


an action for a falſe return, — The declaration ſhewed that = 


the plaintiff Crawford was duly elected town clerk on ti 


(a) Pr. Ld, Mansfield. Cowp. 639. | 
(5) John Tufton, Eſq. Ve William Nevinſon, mayor of. Apple! 
. Ws 1354, 


PT... ² nw 2 
Fn AAA (o AAA TI 
3 = a rnd 234.6 1 LI 2 9 Ly 
S e 1 
* . A 2 3 50 
N e e Ty. ans 322% 


” 1 8 
8 


N Pa 3 5 5 4 . r wa der 
. e N e 


VVV 
EI TG IT WIFI EDS Cy REI. 


O F CORPORATIONS. 359 


pe” of March, 1758; in virtue af ach election, it al- 


leged, that the common ſeal, books, papers, and records 
belonged to him; but that the defendant refuſed to deliver 


them; on which the plaintiff had, on the 12th of April, 


proſecuted a writ of mandamus, returnable on Friday next 
after one month from Eaſter, 1758; which was accordingly 


returned on that day.—So that it appeared on the face of 


the declaration, that this mandamus was actually returned 


within fix months after the Pie s election to the 


office. 
AT the trial it was contended, on behalf of the defend- 
ant, that the plaintiff ought to prove his having taken the 


ſacrament, according to the rites of the church of England, 
within a year next before his election. And a verdict was 
| taken for the plaintiff, ſubject to the opinion of the court 


on this objection. In ſupport of the objection it was con- 
tended, that “by the ſtatute of George the firſt, it was 


open to the defendant in this caſe, becauſe the return had 


been made within the ſix months; tor that, although ſuch 
incapacity might be taken away by this ſtatute, in a caſe 


where /zx months had elapſed ſince the election, without any 


removal by the corporation, or proſecution commenced and 


carried on without delay; and conſequently a return that 
the party was not elected, founded only on this incapacity 
and diſability, but not made till after the expiration of the 
ſix months, would indeed be a falſe return, and the plaintiff 


would have no need to prove his having taken the ſacra- 
ment within the year: yet in the preſent. caſe, where tae 
return was made within the ſix months, it was not a falſe, 


but a true return, if the fact were, © that he really had not 


received the ſacrament within a year next before his elec- 
tion: for, as the incapacity created by the ſtatute of Charles, 


ood, in this caſe, unremoved by that of George the firſt, 
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the plains 3 ſill liable to a removal by hs corpo. 
ration, or to a proſecution to be commenced within ſix 
months.” The foundation of all this reaſoning, however, 
muſt have been, that this objeCtion taken within ſix months, 
by any party and in any manner, was as effectual as if en- 
forced by removal or proſecution, which is directly con. 
trary to the words of the ſtatute, which are © that no in. 
capacity, diſability, forfeiture, or penalty ſhall be incurred 


by reaſon of having omitted to take the ſacrament; unlej; 


ſuch perſon be ſo removed, or ſuch proſecution be commenced 
within ſix months,” &c. which clearly excludes every 
other manner of enforcing the objection, but removal or 
proſecution and Lord Mansfield ſaid, that as there was 
here no ſuch removal or proſecution within the time 
limited, the plaintiff's election conſequently ſtood con- 
firmed and became abſolute, He therefore thought this a 
clear caſe, and that there was no force in the objection; he 
did not think it like the caſe of Tufton and Neviſon, be- 
cauſe that aroſe on the officers bringing a mandamus to 
ſwear him into his office, being then out of poſſeſſion ; whereas 
this plaintiff was in poſſeſſian of the office, and only brought 
his mandamus for the inſignia, and other things belonging 
to it (a). | 

On a mandamus to ſwear one Marten into the office of 
mayor of Winchelſea, it appeared by a ſpecial verdict, that 
the mayor muſt be choſen out of the jurats; that the plain- 
tiff, on the firſt of May, 1739, was choſen a jurat, and 
ſworn in and continued to act as a jurat till the ↄth of A pril, 
1740, when he was choſen mayor: and that he had re- 
ceived the ſacrament within a year before his election to. 


(a) Crawford v. Powell. 2 Bur, 1011. 1 Bl. Rep. 229. In this 


laſt book there is only a ſhort note of the caſe, which 1s evids -ptly very 


jnaccur ate. | 
be 
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be mayor, but not within a year before he was choſen 2 


7 jurat: the queſtion was, whether the ſtatute of Ceor ge 


the firſt could operate, ſo as to give him the benefit of the 


non- proſecution in ſix months, with regard to the previous 


qualification? And the court held that it did, for that 
otherwiſe he would be under ſome degree of diſability or 
incapacity, when the ſtatute ſays ex preſsly that none ſhall 
be incurred (a). | | . 

In all caſes in which the objection of not having received 
the ſacrament within the year, may be taken againſt a per- 
fon elected to a corporate office, I apprehend the proof of 


having received it muſt lie upon him; both becauſe it 


would be hard to put the oppoſite party to the proof of the 
negative, and becauſe the party claiming under an election 


muſt ſhew that he was qualified to be elected, 


In the caſe of Tufton, before mentioned, it was con- 
tended on the behalf of the defendant, that the progf of this 
previous qualification lay upon the plaintiff: to which it 


was anſwered, firſt, that at the Ie of the election this ob- 
jection was not made to Mr. Fufton; and this the counſel 


proved by witneſſes; from whence they contended, that 


he could not expect this objection would be made at the 


trial, and therefore could not come prepared to meet it : 
and in the next place, they ſaid, that if the defendant in- 
tended to inſiſt on proof of this matter, he ought to have 

given notice of his intention before the trial, that the plain- 
tiff might have an opportunity of coming prepared to prove 


it, if he could. But the court were unanimous in opinion, 


that it was incumbent on the plaintiff to prove his having 
reccived the ſacrament within the year, notwithſtanding 
the objection had not been taken at the time of the elec- 
tion, and that no notice had been given to the plaintiff that 


(2) Marten v. Jenkin. 2 Str. 1145. 


he 
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| he would be called upon to prove it; and they mentioned . 


ſome other caſes in which the ſame point had been fo de. 
termined, particularly one concerning a member of the 
corporation of Buckingham; only that in the latter, a dif. 
ference was taken between the caſe of a member of a cor- 
poration who had been long in poſſeſſion of his office, and 
where the proſecution was recent; that in the firſt caſe, 
notice ought to be given that this would be infiſted on at 
the trial, and that in the Oy! ſuch notice Was not 
neceſſary (a). | 


THE ee in the caſe of Crawford and Powell 
does not contradict this poſition ; for though the objection = 


made by the counſel was, that the plaintiff had not proved 
his having taken the ſacrament; yet the deciſion of the 
court went upon the principle, that even had it been proved 
that he had not taken it, the en could not have been 
admitted. | ; 
Bur where a queſtion. is ile about a perſon's title to 


a corporate office after the {ix months have elapſed, it is . 


not incumbent on him to ſhew that there was no proſecu- 


tion commenced within the ſix months; becauſe fix months“ 
poſſeſſion gives a preſumptive title: thus in the caſe of 


Marten, the verdict being ſilent as to any proſecution, a 
doubt was raifed, whether it was ſufficient for the court to 
give judgment upon; and whether it ſhould not have been 


found negatively that there had been no proſecution ; and 


the court held it ſufficient, for that the plaintiff had nothing 
more to do than to find his election, and its confirmation 
by fix months? poſſeſſion ; that what was to avoid it ſhou!d 
come from the other ſide; and that as it was not found 
that there had been a proſecution, which it lay upon the 
- defendant to ſhew ; they could not be warranted in ſaying 


(a) 2 Ld, Raym. 1354, 1355. Vid. 1 Str. 585. , 
| ET „ | tat 
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that the plaintiff 's election was done away; and therefore 
they gave judgment for the plaintiff (a). | 
 Bes1DE the oaths to government, which are to be taken . 


in conſequence of the corporation act, there are oaths par- 
ticularly applicable to the offices of corporations, which 


relate ſolely to the faithful diſcharge of the duty incumbent. 


on the officers, or the preſervation of the rights and privi- 
leges of the corporate body (Y): and the taking of theſe 


_ oaths, it is ſaid, may be enforced by the courts impowered 


to adminiſter them, by A till the party ſub- 
mit ( 6. 

Bur where the charter is ſilent with 4 to an oath of 
office, it is doubtful whether any ſuch oath can be admint- 


ſtered at all, and whether, under a general power to make 


byclaws, a corporation can make a bye law impoſing an oath, 


If ſuch an oath be preſcribed, but the charter is ſilent as to 


the perſon who is to adminiſter it, no particular perſon, it 
ſeems, is appointed by the law to do it, but a dedimus muſt 


be ſued out of Chancery for that purpoſe; and this is ſaid 


to have been the caſe of Devizes (d). 


ALL the oaths ought to be adminiſtered at the time of 


the party's being admitted to the exerciſe of the office, and 
till they are adminiſtered, his title to hold the office is not 


complete. - By the expreſs proviſion of the corporation 


act, the oaths to government are to be taken at the ſame 
time with the oath of office, in default of which the elec- 


tion-is declared to be void. And by the ſtatute 11 G. t, 
C. 4, ſ. 4, the mayor, bailiff or bailiffs, or other chief offi- 


cer or officers, who ſhall be elected in purſuance of the di- 
rections of that act, ſhall take the oath or oaths by law re- 


(a) Marten v. Jenkin. 2 Str. 1145, 


(% Vid. March, 179, 189. (c) Id. ibid. 
(4) Vid. 1 Str. 537, $39. 1 Barnard, 80, Rex v. Wake, 
| 5 | - quired, 


* 


vj} 


364 "THE LAW 


_ quired, at the time of his admiſſion, before the officer pre- 
ſiding at the election. | 


Ir a corporator do not procure himſelf to be 3 into 
his office within a reaſonable time after his election, it is a 


iodiuer of the election. 
Ar information, in the nature of quo warranto, being 
filed againſt one Jordan, for uſurping the office of a capital 


burgets in the borough of Weſtbury 3 he pleaded, that it 


was the cuſtom for the mayor and the capital burgeſſes, or 


the majority of them, on a vacancy taking place among 
the capital burgeſſes, to aſſemble and ele& an inhabitant 
into the /aid office which was vacant, and that the perſon fo 


elected might be ſworn and admitted at that or any future 
aſſembly : that there being two vacancies among the capital 
burgeſſes, he was, on the 18th of October, 1709, at an aſ- 
ſembly then holden, elected into one of the ſaid two offices ,. 


being vacant : then he ſaid, that on the 16th of September, 


1734, at an aſſembly then holden, he took the oath of 


office of a capital burgeſs, and was then duly ſworn and ad- 


mitted to the office of o of the capital burgeſſes, being at 
that time vacant. The King's coroner replied, and ad— 
mitted the election as ſet forth in the plea, but averred that 
the defendant was not ſworn till 1734, though he had no- 


tice of his election ; that ſubſequent vacancies happened, 
and that the office into which the detendant was elected, 


was filled up in the year 1714: then he made three tra- 
verſes, one of which, and that on which the judgment of 
the court was given, was that the office of capital burgel;, 
to which the defendant was elected, was not vacant at the 
time he took the oath, as the defendant had alleged. 1 
this the detendant demurred, and after argument at the bar, 
Lord tardwicke delivered the opinion of the court to this 
effect: that there were two matters for the conſideration 


2 


O1 


* 


8 


OP CORPORATION Ns. -. mus 


of the court; the manner. of pleading, and the merits of 
the queſtion: as to the firſt, the traverſe was ſtrange ; for 
all that was faid in the plea was, that there was a vacancy, 


the traverſe to which was, that the ſad office into which 
the defendant vas elected, was not vacant at the time of the 
ſwearing, as the defendant had alleged; whereas the de- 
fendant had not alleged it: on the ſuppoſition, therefore, 


that the defendant's plea were good on this point, he ſaid, 
he ſhould not think the plaintiff's traverſe good, becauſe it 


was a denial of a thing not alleged; for though a matter 
implicd in the plea might be traverſed, yet it mult be neceſ- 


 farily implied, which was not the caſe here.—The queſtion, 


therefore, was reduced to the merits which depended on 
the defendant's plea; and in order to give judgment, the 


court muſt not reſort to any part of the plea which 
was brought to iſſue by the country, for there might 


be a good title found for the defendant, if his title 
depended on the cuſtom ſet out by him, which was a 
cuſtom, on a vacancy of a capital burgeſs, to elect one 
into the office fo vacant, who was at the ſame or any future 
aſſembly to be ſworn into the ſaid office; which meant, 
into the office into which he had been elected : but how 


had the defendant brought himſ.]f within that cuſtorn ! By 
ſaying that he was elected into an office then vacant, and 
afterwards ſworn to be a capital burgeſs, the office of à ca- 

pital burgeſs being then vacant; which was not all within 
the cuſtom, becauſe he had, not ſaid that he was ſworn into 


the ſaid office. Every capital burgeſs filled a d:/7inet office; 
for though, in common language, every one vas ſaid to 


hold the /ame office, that only meant the fame And of of- 
hce; it was impoſſible, therefore, to maintain this part of | 


the defendant's plea; and as to that part which was put in 
illue, it ſe emed ſtrang ge chat a man might lie by for twen- 
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ty-three or twenty - -four years after bis hoes, and then | 


come to be admitted. —He thought this was a waiver of 
the defendant's right to the office: if he had refuſed to ac. 
cept it, and then another had been elected in his room, 


this muſt have been a waiver, and certainly a non accept- 


ance for ſo many years muſt be conſidered as ſufficient 


evidence of a reſuſal (a). | 
Ir ſeems that the perſon elected to an office  : at his 


peril, take the oaths, and that it is no excuſe that they 
were not tendered to him. | 


A MANDAMUS was directed to the mayor and com- 


monalty of the city of Oxford, commanding them to ad- 
mit one Slatford to the office of town clerk : they returned 
that he had not taken the oaths according to the ſtatute of 
13 Car. 2.— To this return it was objected, that it was 
not ſaid that they had tendered the oaths, which, it was 
contended, was a duty incumbent on the corporation to do 


to all their officers ; for that all oaths muſt be tendered by 


ſome perſon who had lawful authority to tender them; and 
for ought that appeared, the plaintiff might have deſired to 
take the oaths, and the defendants refuſed to adminiſter 
them: but to this it was anſwered, that the party was 
bound at his peril to take theſe oaths ; and that it might as 


well be ſaid, that it muſt appear on a return on the teſt act. 


that the parſon tendered the ſacrament, To this the court 
aſſented, and the Chief Juſtice obſerved, that the words of 
the ſtatute were poſitive, © that at the time of taking thc 


oaths of his office, he ſhall take the other oaths; and he 
mentioned the caſe of the King and Thacker (6), as a de- 
ciſive authority on the ſubject: this was a mandamys di- 


' rected to the mayor of Norwich, commanding him to re- 


(a) Rex v. Jordan. B. R. H. 255, 
(6) Sir Thomas Jones, caſe 121. 
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tore an alderman; to which it was returned, that the plain- 
tiff heing elected to the office, took the oaths in the acts of 
1 W. and M. and of Car. 2, and pronounced the declara- 
ration, but did not ſubſcribe it: the counſel excepted to this 


return, becauſe it did not appear that he was required to 
make the ſubſcription, or that the declaration was tendered 
to him to be ſubſcribed : but the court held that the fender 
was not neceſſary; that the officer was bound to ſubſcribe 
the declaration at his peril, and that the office was void for 
non: ſubſcription by the very words of the act. 
Tre Chief Juſtice further obſerved, that the deſign of 


this act was to ſecure the government in general, and that 
of the corporations in particular, and that therefore the 
officer muſt at his peril take the oaths; and that otherwiſe 
the corporation, by agreement among themſelves, might 


diſpenſe with the act, which wo. prejudice 5 govern- 


ment (a). 


Ox Hart being elected into the office of capital bur- 


geſs of the borough of Malmſbury, in the year 1714, took 


all the oaths which were tendered to him at the time of his 
admiſſion, which he believed were all that he was required 


to take at that time; among theſe were not included the 


oaths of abjuration and ſupre nacy, which, however, he 
took a ſhort time after, at the quarter ſeſſions held in Wilt- 


ſhire. Eight years afterwards, Hart having voted at the 
election of members to ſerve in parliament, for a candidate 


in the oppolite intereſt to a great perſon (), who had of- 


fered Hart's wife one thouſand guineas the night before the 
election if ſhe would perſuade her huſband to vote for the 


other candidate ; the town clerk, as it was ſuggeſted, at 
the inſtigation of this great perſon, made : an affidavit of 


(a) Rex v. Slatford. 5 Mod. 316. [Conils ANY: 
(6) Theſe are the words of the report. 


Hart's 
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Hart's not having taken the oaths of abjuration as ſupre- | 


mac at the time of the election, on which affidavit an ap- 
plication Was made for leave to file an information againſt 


him, in the nature of quo warranto.— The facts before 


ſtated being laid before the court, in anſwer to the applica. 


tion ; the court ſaid, that “ if he did not take the oaths at 
the time of his election (a) to be a capital burgeſs, he was 
not qualified for the office, and that the length of time 

which he had filled it, would not obſtruct the filing of an in- 


formation againſt him: but that after ſo long a time, they 


would require clear proof of his 201 refuſal or voluntary 


neglect to take the oaths; and that they would certainly not 
grant it on the oath of the town clerk himſelf, whoſe fault 


it was that they were not taken, and whoſe duty it was to 


have diſcovered the omiſſion long before the Mn appli- 


cation (b). 
THE corporation and teſt acts 4 not extend to com- 


mon freemen, becauſe they do not exerciſe any office re- 
| lating to the government of the town (c). By ſtatute 7 


and 8 of W. z, c. 34, it is enacted, that for the eaſe of 
Quakers, they ſhall, in all caſes where by law an oath is 
required to be taken, be permitted to make a ſolemn de- 
claration in the words preſcribed by the act; but by a ſub- 


ſequent clauſe it is provided, that no Quaker or reputed 


Quaker ſhall, by virtue of this act, be enabled to bear any 
office or place of profit in the government. — One Abra- 
ham Morrice, a Quaker, who had ſerved an apprentice- 
ſhi p in the city of Lincoln, obtained a mandamys to be ad- 


4 8 | | . * ; 2 p * 
(a) The word uſed is „election,“ but T apprehend © admiſſion 
ous be more proper, as in ſome caſes the admiſſion is at ſome time 


| ſubſeg uent to the election. 


(% Rex v. the mayor and burgefſes of 1 8 Mod $5. 


(c) 2 Str. 828, borough of Chriſtchurch. 
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mitted to his freedom: the defendants returned that they 


could not admit him, becauſe to be a freeman of the city of 


Lincoln, was to have a place of profit in the government; 
each freeman being entitled to a vote in the election of two 
citizens to ſerve in parliament for the city, and to have 


paſture for three horſes in the common; and that Morrice 


had refuſed to take the oaths in the common form, though 


he offered to take his ſolemn affirmation. The principal 


queſtion in this caſe was, whether this was ſuch a place of 


profit as fell within the proviſo of the ſtatute, and it was 
determined that it was not: the Chief Juſtice obſerved, 


that Morrice had a precedent right to have his freedom; 
and that the Quakers were uſually admitted in London on 


their ſolemn affirmation : and accordingly the party in the 
preſent caſe was admitted (a). | 


A PERSON Who is already in poſleſſion of one office, is not, 
for. that reaſon, diſqualified to be elected to another, whe- 
ther the two offices be incompatible or not: if they be not 
incompatible, they may of courſe be held together ; if they 
be incompatible, the election or appointment to the ſecond, 
and acceptance by the party elected or appointed, vacates 
the firſt. —The rule is general, applying both to offices at 
common law, and to offices in corporations. Thus, if a 
judge of the Common Pleas be appointed a judge of the 
King's Bench, this vacates the office of judge of the Com- 
mon Pleas, becauſe it is part of the buſineſs of the one to 
correct the errors of the other : ſo, if the King's remem- 
brancer in the Exchequer be appointed a baron in the 
ſame court, the firſt office is void, becauſe a man cannot 
be a judge and a miniſter in the ſame court (5). 

(a) Rex v. mayor of . incoln, 5 Mod. 452. 12 Mod. 190. 


| £21 Pop. 28, 29. | - 
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So, if a town clerk be elected mayor, in a corporation 
where the mayor holds a court of record, and the town 


clerk is a miniſter of the court, if he accept the office of 
mayor, the place of town clerk is ipſo facto void (a). 
AND there is no diſtinction between the caſe where an 


inferior officer is appointed or elected to a ſuperior office, 


and that where a ſuper:or officer is appointed or elected to 


an inferior office. Thus, if a judge of the King's Bench 
accept of an appointment to the place of judge of the Com- 
mon Pleas, which has ſometimes been the caſe, this va- 
cates the place of judge of the King's Bench. — The greater 
number of the caſes that have occurred on this ſubject, have, 
indeed, been of 7nſerior officers appointed or elected to 


ſupericr offices; but in the deciſions no rag has been 


made between the two claſſes. 

Six William T relawney (3), king beon ſteward of 
the borough of Weſt Loe, was elected into the office of 
capital burgeſs, which was alleged to be an inferior office 


to that of ſteward; an application was made for an inform- 


ation againſt him, in the nature of quo warranto, for acting 
us a Capital burgeſs, on the ground that the office of ſtew. 
ard being /zuper:or to that of capital burgels, he was ineligill. 
to the latter: in anſwer to the application, it was contended, 
that the offices were not incompatible but, that if they 


were, it would be the % office that would be vacated by 


the acceptance of the ſecond; and Lord Mansfield faid, © 
icemed to him very ſtrong, that if the two offices were 


incompatible, the acceptance of the latter would imply a 


(2) * Sid. 305. 2 Keb. 92. 
(6) Rex v. Sir r W illiam Trelawney, ſteward a capital burgeſs c. 
Welt Loe. Bur: 1615. | 
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furrender of the former,“ though it was not now neceſſary 
to determine it, becauſe it did not appear that the two 
offices were incompatible, all the evidence that could be 


traced, thewing a conſiſtent uſage for an hundred years 


back, © that the ſteward, if a capital burgeſls before, had 
remained a capital burgeſs, after he became ſteward.” 

Ix the caſe of Milward and Thatcher, this point was 
indiſputably ſettled. In that caſe the following facts were 
found by ſpecial verdict : that the borough of Haſtings was 
1 borough by preſcription ; of which the town clerk had 
immemorially been elected by the may or, jurats, and ftree- 
men, on the third Sunday after Eaſter in every year: that 
in purſuance of ſuch immemorial uſage, the defendant was, 
on the third Sunday after Eaſter, in the year 1782, elected 


clerk by the mayor and jurats, who are magiſtrates exer- 


ciling judicial authority within the borough, and the free- 


men, purſuant to the cuſtom ; that the defendant was an- 


nually elected and ſworn into the office everv year, from 
the year 1782, till Sunday the 25th of April; on which day 


the plaintiff was elected town clerk by the mayor, jurats, 


and freemen, and ſworn into the office, agreeably to the 


uſage. That the plaintiff at the time of his election was, 
and ſtil] continued to be a jurat. That he had never act 


as a jurat ſince his election to the office of town clerk ; but 


had ever fince acted as town. clerk, though without the 


cnſent of the defendant : that there were within the borough 
twelve.jurats, who fat as judges in a court of record, im- 


memorially holden within the borough; and alſo held pleas 


of the crown. That the mayor and e jurats might hold 
{ich court of ſeſſions, but that all the jurats had a right to 


attend as judges without being ſummoned: and that there 


had been many inſtances within the borough, of Jurats 
h being 
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being elected to the office of town clerk, and ſerving i in 
that office. 

Two queſtions were made on hls ſpecial nerd; firſt, 
whether the offices of jurat* and town clerk were incom- 
patible ; and ſecondly, if they were, whether the plaintiff 
being, at the time of his election, in poſſeſſion of a ſuperior 
office, was eligible to an inferior one. On the part of the 
defendant it was admitted, that a perſon in poſſeſſion of an 
inferior office might be elected to a ſuperior one incompa- 
tible with the inferior, and that the acceptance of the for- 
mer vacated the latter ; but it was contended, that the con- 


verſe of the propoſition was not true; that a man already 


in poſſeſſion of a ſuperior office, was abſolutely ineligible to 
an inferior, and that the election to the latter was void. 
THE Court ſaid, that whether the offices in queſtion 
were compatible or or not, the plaintiff muſt in this caſe 
have judgment; the iſſue had been directed to try whether 


he had been duly elected to the office of town clerk : if the 


offices were compatible, his being a jurat before was no 
objection to his election; and if they were incompatible, 
the election to the latter office was good, becauſe the ac- 
ceptance of the ſecond vacated the firſt. With regard to 
the diſtinction, which had been attempted to be made, be- 
tween being elected from an inferior to a ſuperior office, 


and from a ſuperior to an inferior office, there was neither 
reaſon nor authority to ſupport it. The caſe of the King 


and Trelawney, as far as it went, was an authority againſt 
the diſtinction: as to any option which the party might be 


ſaid to have, there could not be a ſtronger inſtance of an 
Option than the plaintiff's conduct; he had accepted the 


office and acted in it, There was no doubt that his 


intention was to keep both offices: but if he was miſ- 
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taken in the law, and choſe to accept the laſt office; he 
muſt abide by the conſequences, becauſe it was his own 


act (a). 

WHETHER one office in a corporation be incompatible 
with another, depends entirely on the conſtitution of the 
corporation in which the queſtion ariſes, whether it be a 
corporation by preſcription or by charter; as if the King 


by his charter were to ſay there ſhould be a mayor, twenty- 
four jurats; and a town clerk, the corporation, by their 
own act, could not reduce the number by conſolidating 


two of theſe offices (b), becauſe the corporate body would 
then conſiſt of twenty-ſix ditin members: in the caſe of 


Sir William Trelawney, the office of ſteward was held 
not to be incompatible with that of capital burgeſs, be- 
cauſe there was nothing in the conſtitution of the borough 
which rendered it ſo, and it was conſiſtent with the uſage 


of a century, that the offices might be united in the ſame 


' perſon. —And, in the ſame caſe, Lord Mansfield faid, that 


if *he ſhould be choſen mayor, it might then be a queſ- 
tion, whether his acceptance of that office did not vacate 


his office of ſteward:ꝰ from which it is evident that he did 
not think that the offices of mavor and ſtewaid were natu- 
rally and neceſſarily incompatible, but that they might or 
might not be ſo ORE: to the conſtitution of the 


borough. 
In the caſe of Pike, chamberlain of Portſmouth, the 
queſtion whether that office was compatible with that of 
alderman, depended on another, © whether by the conſtitu- 


tion of the borough, the e were neceſſarily auditors 


of the chamberlain's accounts: if they were, the offices 


were incompatible; otherwiſe not. The charter was ſilent 


(a) Milward v. Thatcher, 2 Term Rep. $7, 88. 
. Dict. pr. Buller, Juſtice, 2 Term Rep. 88. 
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t 
on the ſubject ; but though, beftre the charter, the audi. 
tors had been ſometimes choſen from among the burgeſles 
at large, the rage, ſence the charter, had been to appoint 
them from among the aldermen : if that wage, theretore, 
was binding, the offices were incompatible (a). 

Is the caſe of Milward and Thatcher, the court were 
inclined to think, that the two offices of jurat and town 


clerk were incompatible, becauſe the one was a mini- 
ſterial and the other a judicial office: and though it had 


been ſaid that the plaintiff was not bound to ſit in his judi— 
jal capacity, / becauſe there was a ſufficient number ot 


| "508 to conttitute a court without him: yet there might 


be caſes in which it would be abſolutely neceſſary for him 


to fit in that character, as in caſe of the ſickneſs of the 


other members; and if there were one poſlible caſe in 
which he might be called upon to act, that was an anſwer 
to the argument (C7). 8 

A RULE was obtained againſt William Pateman, calling 
upon him to ſhew cauſe why an information ſhould not be 


filed againſt him, in the nature of a quo warranto, to ſhew 


by what authority he claimed to be awalderman of Bed- 


ford. The foundation of the rule was an affidavit, which, 


among other things, ſtated that there was a miniſterial of- 


ficer in the borough, called the town clerk, attendant on 
the corporate courts and meetings, which corporate courts 
and meetings were ſubject to the controul and direction of 
the aldermen, It then ſtated, that the deponent believed 
that the accounts of the town clerk were adjuſted and al- 
owed by the aldermen ; and that by the ancient uſage and 
cuitom of the borough, the office of town clerk was in- 
compatible with that of alderman : that the defendant, wi9 


(a) Doug. 298 (382), in the notes. 
>) Pr. Aſnhurſt, J. 2 Term Rep. 86. 
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had bee a burgeſs, was duly elected mayor at Michaclmas, 
1782, which office he ſerved till Michaelmas, 1783, when 
he became an alderman: that in September, 1784, he 
was elected town clerk, which office he had fince exerciſed 


5 


together with that of alderman, contrary to the uſage of 
the borough ; and had from time to time acted as one of 
the aldermen who had allowed his accounts as town clerk. 
The defendant, in his affidavit in anſwer to this applica- 
tion, alleged that he had never officiated as town clerk, the 
whole duty of that office having been tranſacted by his de- 
puty. He denied that the two offices were incompatible, 
and that the aldermen ſettled the town clerk's accounts, 
theſe being uſually ſettled and adjuſted by the chamberlain: 
he further ſaid, that the corporation always appeared ſatis- 
fed with his conduct as an alderman, as well as in the 
management of the town clerkſhip by deputy. He then 
{tated two inſtances in the borough, the one of the offices 
of townclerk and common councilman having been en- 
* joyed by the fame perſon in 1721, the other of thoſe of 
= townclerk and alderman by a Mr. Hill, from 1750 to 1784. 
Lord Kenyon faid, he did not think the offices of alder- 
man and town clerk were nece//arily incompatible ; be- 


| cauſe in ſome corporations aldermen were not judicial of- 

ficers: that if an alderman were alſo a magiſtrate, and the 

. town clerk acted miniſterially under him, then indeed | 
g theſe two offices could not be held by the ſame perſon: | 
, here the queſtion was, whether the town clerk's accounts. l 1 
- were not allowed by the aldermen; if they were, he 4 
's thought the two offices incompatible ; and that this in- | 
; formation ought to be granted for the purpoſe of trying 

; that fact. The reſt of the court concurred (a). 
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(a) Aſhhurſt and Groſs, J. Buller being abſent. Rex vr. Pateman, 
2 Term Rep. 777 | | : | 
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Srcrion III. 


Of bolding over by the annual Chief Officers of Corporation, 


By the proviſions of ſome charters, the mayor or othc: 


chief officer is elected for a year and till another be choſen; 
in which caſe, if no ſucceſſor be choſen at the end of the 
year, the mayor of the preceding year is ſaid to hold over. 


But where a particular. day is appointed for the election of 
2 ſucceſſor, which is generally the caſe, and a power of 


hölding over is not expreſsly given; it does not exiſt by 
implication, as is evident from the following caſe. 


A information having been filed againſt the defendant | 
Philips, for uſurping the office of mayor of Bodmyn ; in 
his plea he made a title under two charters of Queen Eli- 


zabeth, the firſt of which appointed the election of mayor 


to be held on Michaelmas day, in the manner therein par- 


ticularly directed, and appointed that the mayor ſo choſen 
ſhould take an oath to execute the office of mayor for the 


next year, and till another ſhould be choſen the ſecond 


charter recited the former manner and time of election, 


and the continuance in the office after it; and that the 
corporation had petitioned the Queen to alter the time and 
manner of chooſing the mayor: it then confirmed all their 


former rights and privileges, and appointed the election to 
be for the future, by the mayor, common council, and 
town clerk, on the 24th of September, for one whole year 


then next enſuing. The defendant averred, that as wel 
before as ſince the ſecond charter, the uſage had been for 
the mayor to hold over till another was choſen; that he 
* elected mayor, ferved for a year, and that the town 

| clerk 
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clerk being then dead, and no new one choſen, there could 


be no new election of a mayor: and by that warrant he 
claimed to hold the office of mayor till another ſhould be 
choſen and ſworn; and traverſed the uſurpation. The 


attorney for the crown prayed oyer of the laft charter, 


which being ſet forth, there appeared a further clauſe, by 
which the Queen aboliſhed all the former manner of chooſing, 
nominating, and appointing the mayor; then he took iflue, 
that /ince that charter there had been no ſuch uſage of hold- 
ing over; which, on trial, was found for the King, 
A moTION was made, in arreſt of judgment, on the 
ground that this was an immaterial iſſue, becauſe the cor- 
poration not being by preſcription, the title to the office 
mult depend on the charter, and not upon any uſage witnin 
time of memory ; that this was worſe than moſt caſes of 
immaterial iſſues, which were often good, if found one 


way, though they were bad if found the other (a); but 


here the finding for the King could neither deftroy the de- 


fendant's right, nor could a verdict for the defendant have 


eſtabliſhed it; becauſe it did not depend on any uſage in- 
conſiſtent with the charter, but muſt depend intirely on 

the charter itfelf : without much argument, the court was 
clearly of opinion that the-ifſue was immaterial, or in other 


words, that the mere fact of uſage, one way or the other, 
did not affect the title of the defendant. | 


ON behalf of the defendant, it was contended, and one 


of the judges (C) was of that opinion, that the title was 


good i in law, under the two charters taken together; by 
the firſt, it was obſerved, that the mayor being elected by 
the inhabitants on Michaelmas day, was to hold for a year, 


(a) Solvit ante Sc is good, if found for the defendant, 
( Eyre. ET 


and 
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and till another was choſen ; that the ſecond charter, which 


was made to alter the time and manner of the election, di- 
rected that he ſhould be choſen by a ſelect number, and on 
the 24th of September; but it did not meddle with the 
right of holding over: on the contrary, it confirmed ex- 


Preſsly all their former rights and privileges, of which that 


of holding over was one ; the clauſe of abolition was ex- 
preſsly confined to the authority, form, and manner of 
chooſing, and did not extend to the right of holding over, 
and it would be hard to interpret affirmative words in the 
charter into an abolition of ſo great a privilege, which 
might often ſerve to prevent the extinction of the cor- 
poration. „ | 
On the other ſide it was contended, that the whole queſ- 


tion depended on the ſecond charter, which, where it re- 


cited the former, took expreſs notice of the clauſe for 


holding over, and aboliſhed all the former method of elec- 


tion: when it did that, and appointed the election to be in 
another manner, it was not to be imagined, but that the 
right of holding over, which was only incidental, was in- 
tended to be aboliſhed likewiſe; the right of election was 
transferred to other perſons, and there could be no holding 
over under an election, when the foundation of that holding 
over was gone: beſides, the day of election was altered, 


and there could be no holding over under the old charter, 


for that empowered the mayor to hold over from Michael- 


mas day; but it could not give him a right to hold over 


from the 24th of September. Suppoſe the ſecond charter 
had faid, that the mayor ſhould continue in office for 
three quarters of a year, would it be contended, that the 
reſervation of their former privileges ſhould intitle him 
to od over for the other quarter under the old char- 

| ter! r 
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ter? Such was the reaſoning adopted by the other three 
judges, on which the court gave e n the 
fendant (a). | 


From the at tenor of the arguments on both ſides, 
in this caſe, it is evident that it was not conceived that the 


privilege of holding over was implied where it was not ex- 


preſsly given by the charter.—And the preamble of the 
ſtatute of 11 G. c. 4, manifeſtly ſhews that the legiflature 
thought it was not implied; for it proceeds on the ſuppo- 


lition, that for want of an election of a new mayor on the 


charter day, the corporation was diſſolved, which could 


not have been the caſe, if the mayor of the on; year 


had had a right of holding over. 

WHERE there was a clauſe of holding over, it had be- 
come a practice with the mayor and other head officers of 
corporations, to avoid holding an election on the charter 


day, by which means they continued in office for ſeveral 


years together: in order to put an end to this practice, 
the ſtatute 9 Ann. c. 20, ſ. 8, after reciting the inconve- 
nience which had ariſen from head officers of corporations, 
to whom it belonged to preſide at the election and make 


return of members to ſervè in parliament, being elected for 


two years ſucceſſively, enacted © that no perſon or perſons 
who had been, or ſhould be in /uch annual office for one 


whole year, ſhould be capable of being choſen into the 


ſame office for the year immediately enſuing, and that 
where any ſuch annual officer or officers was or were to 
continue for a year, and until ſome other perſon or perſons 
ſhould be choſen and fworn into ſuch office; if any ſuch 
officer or officers ſhould voluntarily and unlawfully obſtruct 
and prevent the chooſing of another perſon or perſons to 
ſucceed into ſuch office at the time appointed for making 


(2) Rex v. Philips, mayor of Bodmyn, Str. 394. 
| | another 
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another choice, he ſhould forfeit 100l. for every ſuch oftence, 
to be recovered, with cofts of ſuit, by ſuch perſons as 
ſhould ſue for the fame in any of her Majeſty” s courts of 
Queen's Bench, courts of -ſeflions of counties palatine, Br”; 
courts of great ſeffions in Wales, by action of debt, bill, 


plaint, or information, wherein no eſſoin, protection, or 
wager of law ſhould be allowed, nor any more than one 


| | — 1mparlance; one moiety to her Majeſty, and the other to 
| 0 him or them who ſhould ſue for the ſame.” | 
14 Ar common law, where by charter the election of the 


mayor was appointed to be on a particular day, and alſo 
gave a power of holding over, then if no election was 
made on the charter day, there could be no election on any 
ſubſequent day in the ſame year, except on the death or 
removal of the mayor in being, becauſe an election on any 
other day was not according to the authority given by the 
charter ;Fand this ſtatute of Queen Anne does not ſeem to 
have made any alteration in the common law in this reſpect : 
it renders void the re-election of the ſame perſon, in the 
caſe „where his duty is to preſide at the n and 
make return of members to ſerve in parliament ;” and it 
inflicts a penalty on every perſon holding over by means 
F N | of his own wilful and unlawful act; but it makes no pro- 
1 © viſion for the election of another officer, nor does it take 
i a away the right of holding over.— This is manifeſt, both 
1 from the words of the ſtatute itſelf, and from the caſe of 
1 the mayor and burgeſſes of Tregony, which came beforc 
the court thirteen years after it (a). This was a mandamus WM __ 
directed to them, commanding them to chooſe a mayor, | 
and ſwear him into office; to which they returned, that 
the borough of Tregony was incorporated by letters! 


wm a 


5 (a) Rex v. mayor and burgeſſes of Tregony, 8 Mod. 111, Hil. 
9 G. 1, 1723. 8 Mod. 127, Eaft, 9 G. 1, 1724, . 
= | | patent 
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no of King James the firſt, by which it was provided, 
that the mayor and burgeſſes ſhould for ever after proceed 


| to elect a new mayor on the Thurſday next after Michael- 


mas day in every year, and that the new mayor thus 


elected, ſhould be ſworn by the mayor in being before he 


went out of his office, and that every mayor ſo choſen 


ſhould continue in that office till another ſhould be duly 


elected in the manner aforeſaid : they further returned, that 
the day of election being paſt, they could not proceed to 
a new election except on the death or removal of the pre- 
ſent mayor. Though it was inſiſted that the day appointed 
was only directory, and that notwithſtanding the day was 
paſt, they might proceed to an election at any other time, 
as the mayor might be ſick or abſent at the day appointed; 


yet the court held that they were confined to the day, and | 


refuſed to grant a peremptory mandamus. 

By an obſetvation which fell from the Chief Juſtice in 
the caſe of Alexander John, which occurred a few months 
after that of Tregony, there is ſome reaſon to ſuppoſe, that 
he thought the right of holding over was aftected by this 
ſtatute of Anne; but the circumſtances of that cafe were 
ſuch as to leave this queſtion. unaffected by the obſervation. 
Some differences had ariſen in the borough of Leſtwithiel, 


in the county of Cornwall, in conſequence of which the 
corporation had omitted for ſeveral years to elect any capi- 


tal burgeſſes, from the number of whom the mayor, by 
the conſtitution of the borough, was to be choſen; on 
which account, no new mayor having been elected, Alex- 
ander John had continued in that office, under a clauſe of 
holding over, till the year 1724, when an application was 
made on the profecution of one John John, for an infor- 
mation, in the nature of quo warranto, againſt him, on the 
ground that he had never been duly choſen a Capital bur- 
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geſs, and that conſequently he could not have been FER 


choſen mayor.—In anſwer to the application, the defend- 
ant ſaid, that he Was choſen a capital burgeſs in the year 


1697, and that as many of the inhabitants as were living 
at the time of the application, ſaw he was duly elected, 
except the proſecutor who now complained againſt him: 
and it was contended on behalf of the defendant, that as 


there had been ſo long an acquieſcence under that election, 


it ſhould not now be brought in queſtion for if it ſhould, 
it might as well be inquired whether the defendant was a 
freeman before he was a burgeſs, and whether he was a 
burgeſs before he was a capital burgeſs, n would be 
attended with many inconveniences. | | 

TE Chief Juſtice ſaid, © the fact was plain, that the 5 
defendant had been mayor of this place for ſixteen years (a) 
together, which was a ſufficient cauſe for an information ;” 
but he is not reported to have ſaid any thing on the right 


of holding over, or how it was affected by the ftatute of 
Queen Anne.—The rule was made abſolute, and a trial 
being had, and a verdict found for the plaintiff, a motion 


was made to ſet aſide the verdict, which the court took 
time 15 conſider, and agreed that, in the mean time, Juſtice 
Forteſcue ſhould conſult with Baron Price, who tried the 
Forteſcue afterwards in- 
formed the court, that the opinion of the Baron was, that 
the verdict was not againſt evidence, but that the proot 

was only by oze witneſs, that the defendant was a capital 

burgeſs duly elected, and that the evidence that he was not 


- duly elected was given by John John alone; that an ob- 


jection had been taken at the trial to his evidence, but 
over-ruled, and that the Baron was ſatisfied with the 


verdict... 


(a) Hz mcant eightcen. 
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T HE ground of the application for a new trial was, that 
John John, who was the only witneſs againſt the defend- 
ant, having been ſerved with a rule of the court to pro- 
duce the corporation books at the trial, had not done it; 


and that if the verdict ſhould ſtand, this inconveniency 


muſt follow, that all the acts of the corporation ever fince 
the defendant had been mayor, mult be avoided ; becauſe, 


if he was not lawful mayor, all the Carne acts done by 


him were void. 


THE majority of the court, acl the opinion - Juſ- 


tice Forteſcue, refuſed a new trial, becauſe the judge who 
tried the cauſe, was of opinion that the verdict was not 
againſt evidence; and obſerved that, as that was the caſe, 
the only reaſon which remained in favour of a new trial 


was, that from long continued poſſeſſion, the defendant 


muſt be preſumed to have been duly elected, and that an 
inconveniency would enſue from the avoidance of all cor- 
parate acts for ſo many years. paſt: and as to this, they 
aid, that if the queſtion at the trial had been, whether the 
defendant had had a right to vote or not, or whether he had 
taken the oaths or reccived the ſacrament within the time 
limited by the ſtatute, his being mayor, in point of tact, 


and a long acquieſence under ſuch a mayoralty, would be 


a ſtrong evidence for him; but when the queſtion only was, 
whether he was duly elected into the office, © that was a 
queſtion concerning the right,” and in ſuch caſe the long 
poſleflion of the mayoralty, or the many inconveniencies 


that would follow if he was not duly elected, ought not to 


be regarded (a). 


From the whole of this cafe, no very - Bab con- 


eluſion can be drawn; the ground of the application for 
the information was the ineligibility of the defendant to 


(4) Rex v. Alexander John. 8 Mod. 132. 
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the office of mayor at the time of the ton: the Chief 


Juſtice paying little attention to that, thinks the length of 
time he had held the office a ſufficient reaſon for granting 


the information: the trial is had upon the queſtion of eli- 
gibility; and that queſtion, by the verdict, is given againſt 


the defendant ; the ground of application for a new trial is, 


that length of poſſeſſion ought to have prevented the evi. 


dence of ineligibility from having been received: the court 
think that long poſſeſſion is not to be regarded as oppoſed 
to the direct evidence of ineligibility; but they do not uſe 


it as an argument again/? the defendant, and a principal 


reaſon in ſupport of the verdict, which they ought to have 
done, if they had thought the right of holding over could 
not juſtify ſo long a poſſeſſion. 


RE asoninG from the nature of the thing, independently 
of authority, I ſhould conclude, that a clauſe of holding 


over was inſerted in the charter, merely to provide againſt 


any inconveniency that might ariſe from the accident of no 


election of a new mayor on the charter day, and to enable 
the corporation to elect at any time after that day, without 


the death or removal of the preceding mayor. — What 
effect the ſtatute of 11 G. c. 4, has on this clauſe, will be 


more proper examined i in another PRICE. 


we 


SECTION IV. 


od the: manner of en fore cing the undertaking f an office withi, 
a Corporation. 


THERE are ſeveral ways in which a member of a corj.0- 
ration may be compelled to take upon him any office or 


place. to which he is apppintes or elected, or at leaſt, in 
| which 
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ch he may be puniſhed for his refuſal.—The moſt uſual 
of theſe is a penalty impoſed by a bye law, _— may be 
recovered by an action of debt. 


TAE caſe of Taverner (a), which is uſually cited (b) as 


the firſt authority on this ſubject, has, in fact, no relation 
to it; inſtead of being an action of debt to recover a pe- 
nalty for refuſing to undertake an office, it was an appli- 


cation by the party choſen a liveryman of the company of 


Vintners, in London, for a mandamus directed to the 
| maſter, warden, and aſſiſtants of the company, to admit 
him: the mandamus was granted; the return admitted the 


plaintiff's election, and aſſigned as a reaſon for their re- 


fuſing to admit him, that he had refuſed to pay the ſum of 


z1l. 138. 4d. which, by a bye law of the company, every 


man choſen into the livery was to pay on his admiſſion.— 
The court held the return good, and ſaid, that whether the 
ſum was more or leſs, it could not make the bye law void, 
becauſe it was to bind only the members of the corpora- 
tion; and © that when a man became a member of a com- 
pany, he impliedly conſented to become bound by the laws 


of 1; 


Ix thecaſe of the Stationers' . againſt Saliſbury, 


the real queſtion was before the court, but was not de- 
cided, becauſe an objection was taken on a collateral point. 


This was a bye law, © that the maſter, warden, and aſſiſt- 
ants ſhould, from time to time, elect ſuch members as 
they thought fit into the livery, and that if any perſon ſo 


elected ſhould refuſe to accept the office without a reaſon- 
| able excuſe, 19 be approved by the court of alſiſtants, the per- 
| fon ſo elected and refuſing ſhould forfeit 4ol.” The vali- 
| dity of the bye law was queſtioned on account of the clauſe 
to be approved by the court of afliſtants;”* for, ſaid Holt, 


25 Kaym. 446. (b) 5 Mod. 3 319. 1 Bur. 237, 238. 
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the office of mayor at the time of the election: the Chief 
Juſtice paying little attention to that, thinks the length of 
time he had held the office a ſufficient reaſon for granting 


the information: the trial is had upon the queſtion of eli- 
gibility; and that queſtion, by the verdict, is given againſt 


the defendant ; the ground of application for a new trial is, 

that length of poſſeſſion ought to have prevented the evi- 
dence of ineligibility from having been received: the court 
think that long poſſeſſion is not to be regarded as oppoſed 
to the direct evidence of ineligibility; but they do not uſe 
it as an argument again/? the defendant, and a principal 
reaſon in ſupport of the verdict, which they ought to have 
done, if they had thought the right of holding over could 
not juſtify ſo long a poſſeſſion. 


REasoninG from the nature of the 1 independently | 
of authority, I ſhould conclude, that a clauſe of holding 


| over was inſerted in the charter, merely to provide againſt 
any inconveniency that might ariſe from the accident of no 


election of a new mayor on the charter day, and to enable 


the corporation to elect at any time after that day, without 


the death or removal of the preceding mayor.— What 


effect the ſtatute of 11 G. c. 4, has on this clauſe, will be 
more properly examined in another place. 


SE 


O the manner of enforcing the undertaking of an office with; 


a Corporation, 


"THERE are ſeveral ways in which a member of a corp.0- | 
ration may be compelled to take upon him any office or 


place to which he is appointed or elected, or at leaſt, in 
| | which 
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| tech he may be puniſhed for his refuſal. — The moſt uſual 
of theſe is a penalty impoſed by a bye law, which may be 
recovered by an action of debt. 

THE caſe of Taverner (a), which is tes cited (b) as 
the firſt authority on this ſubject, has, in fact, no relation 
| wit; inſtead of being an action of debt to recover a pe- 
| - nalty for refuſing to undertake an office, it was an appli- 
cation by the party choſen a liveryman of the company of 
| Vintners, in London, for a mandamus directed to the 
| maſter, warden, and aſſiſtants of the company, to admit 
| him: the mandamus was granted; the return admitted the 


plaintiff's election, and aſſigned as a reaſon for their re- 


fuling to admit him, that he had refuſed to pay the ſum of 
31], 138. 4d. which, by a bye law of the company, every 
man choſen into the livery was to pay on his admiſſion.— 


The court held the return good, and ſaid, that whether the | 


ſum was more or leſs, it could not make the bye law void, 


becauſe it was to bind only the members of the corpora- 


tion; and © that when a man became a member of a com- 


pany, he impliedly conſented to become bound by the laws 


df: 


ix thecaſe of the Stationers' Company againſt Salibury. : 


the real queſtion was before the court, but was not de- 


cided, becauſe an objection was taken on a collateral point. 
This was a bye law, © that the maſter, warden, and aſſiſt- 


ants ſhould, from time to time, elect ſuch members as 


they thought fit into the livery, and that if any perſon fo 
elected ſhould refuſe to accept the office without a reaſon- 
able excuſe, 0% be approved by the court of alſiſtants, the per- 
{ ion ſo elected and refuſing ſhould forfeit 401.” The valt- 
ary of the bye law was queſtioned on account of the clauſe 
«to be approved by the court of eee 5 for, aid Holt, 


) Ray m. 446, () 5 Mod, 319. 1 Bur, 237, 239, 
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if the cauſe were reaſonable, yet it wide i not. be approved: 
ſo that it would ſeem, that if this clauſe concerning the 
approbation had been left out, the wy law would have 
been good ( a). e 
Ix the caſe of the city of London againſt Vanacker (L), 

the queſtion was fully canvaſſed, and decided againſt the 
perſon refufing to accept the office: it was an habeas cor. 
pus directed to the mayor, aldermen, and ſheriffs of the 
city of London, to remove the body of Vanacker with 
the cauſe: they returned that the city of London was an 
ancient city and a county of itſelf; that the citizens from 
time immemorial had been a body politic known by ſe- 
veral names: that King John, by his letters patent, had 
granted to them the ſheriffwick of the city of London and 
of the county of Middleſex, and that they ſhould chook: 
the ſheriffs from among themſelves — that they had 
cuſtom to make-bye laws, and that if any of their laws or 
cuſtoms were defective, — or if any matter aroſe fo: 
which convenient remedy was requiſite, then the common 
council ſhould ordain convenient remedy, ſo that it were 
honeſt, profitable, and reaſonable ; that there was, and 
from time immemorial had been, a court of record hel! 
before the mayor and aldermen, in the inner chambe: 


of Guildhall: that an act of common council had been” 


made the 7 Car. 1, which, © after reciting ſeveral acts of com- 
non council before that time made concerning ſheriffs, and 
that theſe were found inconvenient, becauſe the penalty on 
thoſe who refuſed to undertake the office was too mild, and 
therctore the city mizht be prejudiced for want of perſons 
to execute it,” repealed all theſe laws, and enacted, that thc 
clection ſhould be yearly on Midſummer day, and if there 


(a) Stat:oners* Company ſ v. Saliſbury, - Comb. 221, 222. 


(b) 1 Ld. Raym. 496. 1 Salk, 142, Carth. 480. 5 Mod. 439. 
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were bat for a new election, then on \ ſuch day. as the 
court of aldermen ſhould appoint, and that he who ſhould 
be elected, being a freeman of London, ſhould ſerve, and 
ſhould not be diſcharged, unleſs he came voluntarily before 
the court of aldermen, and ſwore that he was not worti: 


10,000], and brought ix compurgators with | nim, ſuch as 


the lord mayor and court of aldermen ſhould approve, who 
ſhould ſwear, that they believed in their conſciences that 
he ſwore what was true; and that if any freeman elected 
ſheriff, and proclaimed in the huſtings, ſhould not come at 
the next court of aldermen, to be held in the inner cham- 


ber of the Guildhall, and there declare, that he would ac- 
cept the office, and become bound in a bond of 1000l. to 


accept it at the vigil of Saint Michael next enſuing, not 
having reaſonable excuſe, to be allowed by the lord mayor 


and Court of aldermen, nor being diſcharged—— he mould 


forfeit 400l. which ſhould be recovered in the court of 
the mayor: then they ſhewed the election of the defendant, 
and brought him within the terms of the bye law, by which 
he forfeited 400]. for which a plaint was levied.—Sevreral 
objections were taken to this return, but all of them over- 


ruled: Holt delivered the opinion of the court at full length, 
and, as far as is neceſſary for the preſent purpoſe, expreſſed 


himſelf to this effect: “ That the very conſtitution of the 


charter of King John, which granted this franchiſe to the 


city, obliged the citizens to make bye laws concerning it; 
for the charter appointed that they ſhould make ſuch as 


they pleaſed, from among themſelves, ſheriffs; ſo that 


they were not to execute the office by themſelves, nor by 


deputy, but were to appoint two perſons, who, as ſoon as 


oY were appointed, were abſolute ſheriffs, and immedi- 
ately attendant on the King s Courts: that it would be vai. 
to give them ſuch a power of election, if they could not 
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compel the perſons elected to ſerve; that the acceptance 
of the charter bound the body politic to perform the terms 
on which it was granted; and as every citizen was capable of 
the benefit of the franchiſe, ſo alſo he ought to ſubmit to the 
charge; that as thoſe who accepted the charter were bound by 
it, ſo were all thoſe who had been made freemen ſince: that 
ſince it was part of the conſtitution by which the franchiſe 


was granted, that the office ſhould be executed by citizens: 


elected from among themſelves, an omiſſion to elect would 
"be a forfeiture of the franchiſe : that it was therefore ne- 
ceſſary that they ſhould have a coercive power to compel the 
perſons elected to take the office upon them, and that therefore 
a bye law impoſing a penalty for refuſing was good, though 
there had been no cuſtom ſet forth to juſtify it. To the ob- 
jection which had been made, that it was unreaſonable to im- 


poſe an oath upon the party, and not only ſo, but to oblige him 


tobring ſix compurgators with him, ſuch as thelord mayor and 
aldermen ſhould judge fit: he anſwered, that this was a favour 
to the defendant ; for that it muſt be granted that, when 
elected, he was bound to ſerve : but here the bye law ad- 
mitted an excuſe, that he was not worth 10,000l. and ad- 
mitted alſo the oath of the party himſelf, which was a 
ercater favour, only it required the oath of fix compur- 
gators, which was not unlawful: nor was it unreaſonable 
that the mayor and aldermen ſhould have the power of re- 
fuſing to admit them, in order that they might not be i in- 
famous perſons and unworthy of credit. 

Ir is no objection to ſuch a bye law that the penalty is 
impoſed abſolutely, without providing for the party's 
havi ing a reaſonable excuſe; nor, if ſuch proviſion be made, 
is it an objection that the excuſe is to be allowed by the 
mayor and aldermen, or any other body of the corpora- 
LON — The objection made on account of the latter cir- 
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cumſtance, in the caſe of the Stationers' Company, was 
not determined, and therefore nothing can be concluded 


from that caſe, as to the force of that objection. But the 


caſe of Vanacker is a direct authority againſt it.—It was 
there objected, that the mayor and aldermen were judges 
of the reaſonableneſs of the excuſe, and therefore judges 


ia their own cauſe, ſince the words of the bye law were,, 
«ſuch reaſonable excuſe as the mayor and aldermen ſhall _ 


37 


judge proper,” and not a reaſonable excuſe in general. To 


this it was anſwered, that if the mayor and aldermen 
allnwed the excuſe, the city would be bound for ever ; ; and 


if they refuſed to admit a reaſonable excuſe, their refuſal 


would not be final; it might be controverted in an action 


brought for the penalty (a). The defendant might either 
plead it, or give it in evidence on the general iſſue (5). 
THAT it is no objection to the bye law that it makes no 
proviſion at all for a reaſonable excuſe, was expreſsly de- 
cided in the caſe of the Vintners' Company againſt Paſ- 
ſey (c). This was an action of debt brought againſt the 


defendant, to recover a penalty impoſed by a bye law of 


the company, in order to inforce another bye law, of which 
the part material to the preſent queſtion was to this effect: 


© that once in every year, or oftener if occaſion ſhould - 
require, the maſter, wardens, and aſſiſtants, or the major 
part of them, who ſhould be then preſent at a court of 


aſſiſtants for the time being, to be holden for the ſaid miſ- 


tery, ſhould and might elect into the livery of the faid cor- 
poration or miſtery, ſuch and ſo many of the yeomandry of 


the ſaid miſtery as ſhould ſeem moſt meet and convenient to 
them, and that every ſuch perſon —— ſo elected 
at or before his admiſſion into the ſaid livery, pay to the 


(a) 1 14 Raym. 500. | | (b) . 442, Carth. 483. 
(e) 1 Bur. 2355 „„ „ | 
E maſter, 


ſhould, 
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maſter, wardens, and freemen and commonalty of the 
ſaid miſtery, to their uſe, the ſum of 311. 138. 4d.” The 


bye law on which the action was brought was to this effect: 
te that every perſon choſen in purſuance of the firtt law, 


who ſhould not, on notice given him by the clerk or 


beadle, accept of the Jivery, or on acceptance ſhould, be- 
fore his admiſſion, refuſe to pay to the maſter, &c, the ſum 
of 31]. 135. 4d. ſhould forfeit to the ſaid maſter, &c. the 
ſum of 251.” After ſtating theſe bye laws, and averring 
them to be reaſonable, the declaration alleged that at the 
time of making them, and ever ſince, all the freemen of 


the ſaid mifery, before their admiſſion to the livery, were 


| known by the name of the Yeomandry, and that the de- 
fendant was a proper perſon to be elected into the livery : 


it then ſet forth his election and his refuſal. —The defend- 


ant pleaded the general iſſue vi debet, and likewiſe another 


plea, which being given up without argument, it is unne- 


ceſſary to ſtate, On demurrer to this ſecond plea the caſe 
came before the court; and the principal objection taken 
to the bye law was, that the penalty of 251. was made 
payable abſolutely and at all events; in ſupport of which 
It was ſaid, that the liverymen ought to be perſons of ſub- 
ſtance, capable of being at the expence of ſerving or pay- 
ing the fine; that the averment that the defendant was a 
proper perſon,” went only to the juſt execution of the bye 
law, but would not make the bye law itſelf good, if it 
. were otherwiſe void. To this the ſame anſwer was given 
as in the caſe of Vanacker, © that if the defendant had a 
reaſonable excuſe, he might plead it or give it in evidence 
on nil debet ; that it was implied that a reaſonable excuſe 
was to be admitted; and that the court could never Fre- 
ume that the perſons choſen were not meet and con- 

venient, : | 
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NEITHER 1s it an objection to the bye law, that it does 


not provide for notice to be given to the party of his elec- 
tion: this objection was made in the caſe of Vanacker, 


and it was added, that the party might be beyond the ſeas, 


and it would therefore be unreaſonable to bind him to take 
notice at his peril of what was done in his abſence: but to 
this the chief juſtice anſwered, that in judgment of law 
every citizen was intended to be inhabiting within the city, 
and ought to be preſent at all public eourts and aſſemblies, 
and therefore privy to all public acts; and if he be abſent, 


it is his own neglect, of which he ſhall not take advantage. 


In the preſent caſe, it had been objected, that the bye law 
concerned all the freemen, but that the clection was made 


only by the liverymen, who were a ſmall number com- 


pared with all the citizens : to this it was anſwered, firſt, 
that it did not appear by the return, that the election, was 
made by the liverymen, and therefore it muſt be ſuppoſed 
to have been by all the citizens ; but, ſecondly, admitting 


that it was by the liverymen ; yet every citizen was bound 
to take notice of what was done by them, for the fame 
reaſons that all perſons are bound to take notice of what 
is done by parliament ;. becauſe, though the liverymen are 
not in fact delegated by the citizens, yet they are conſidered 


as their repreſentatives in matters of election (a). The 


proclamation on the huſtings, too, was ſufficient notice, 
if notice was required, and agreeable to the reaſon of the 


common law ; to ſome caſes of which he compared it: to 


the caſe of a præcipe brought againſt a man, where ſum-. 
mons on the land is ſufficient; and to the caſe of outlawry, 


where proclamation in the county court is ſufficient; be- 
cauſe the tenant is ſuppoſed to be commorant on the land, 
and every man of the county to be attendant on the county 


(a) 1 Ld, Raym. 501. 1 Salk. 142. „ 
Oc TT” | court, 


A 
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court. If a man had occaſion to be abſent, he knew whe. 
ther he was liable to be elected, and therefore ought to take 
care to be informed ; otherwiſe, he ſaid, it would be highly 
inconvenient, if it ſhould be in the power of the citizens to 
withdraw themſelves, ſo that no notice could be ns and 
the office conſequently could not be executed. 

Ir the bye law require that the party elected ſhall ap- 
pear at the ext court to take upon him the office, it is not 
neceflary that he ſhould have formal notice of the time of 
holding the court ; for, as.a member of the corporation, he is. 
bound to take notice of the time of holding their courts ( a). 

Bur the terms of the bye law mult be confined to thoſe, 
who, from the conſtitution of the corporation, or from 
the nature of the thing, are bound to undertake the office: 
on this principle, where a bye law of the city of Oxford 
was ſet forth in theſe terms, © that if any perſon ſhould be 
duly elected to be chamberlain, and ſhould refuſe to under- 
take the office, he ſhould forfeit 101.” judgment was given 
for the defendant, on the ground that the bye law as ſet 
forth extended to perſons who were not members of the 
corporation, though in a ſubſequent part of the declara- 
tion it was alleged, that © he, being then a citizen and free- 
man of the ſaid city, was elected, and refuſed to take upon 
himſelf the office ;” becauſe this allegation applied only to 
the juſt execution of the bye law, but could not make the 

bye law itſelf good (5 ? | 
Ox the ſame principle it would ſeem, that where by the 
conſtitution of a company in the city of London, a man 
may be a freeman of the company without being a free- 
man of the city at large, which is the caſe of ſeveral com- 
panies, a bye law, impoſing a fine for CO to accept 


bers Company v. paſſey. 1 Bur. 239, 250. 
(5 Mayor of Oxford v. Wildgooſe, 3 Lev. 293, cited 1 Bur. 237. 
5 | „ 
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of the livery of the company, muſt be confined to ſuch 


freemen of the company as are freemen of the city; be- 


cauſe the liverymen are not repreſentatives of the freemen 
of the companies, but of the freemen of the city. At 


leaſt the declartion on ſuch a bye law muſt ſhew that the 
_ defendant is both a freeman of the company and of the 


city: in the caſe of the maſter and wardens of the ſociety 
of Innholders in London againſt Gledhill (a), this objec- 


tion was taken by Foſter, J. to the declaration, that it did 


not allege that the defendant was a freeman of the city ; be- 
cauſe any perſon who keeps an inn within the diſtance of 
three miles from London, may, by the charter of this 
company, be a freeman of the latter, though he be not a 
freeman of the former, | 

In the ſame caſe the declaration was haks: to be inſuf- 
ficient, becauſe it did not aver that the company had a 
livery ; becauſe it is certain that ſome of the companies of 


London have no livery, and the court thought they could 
not intend that this was one of the companies which 
had. | | „„ | 


| WHERE a corporation have a power, by their charter, 


to fine any of their members for not undertaking an office 


to which he is elected, they may fine him for not quali- 
fying himſelf to be elected. —The mayor and commonalty 


of Exeter brought an action of debt in the King's Bench 


to recover a fine of 60l. impoſed by them on the defendant, 


for refuſing to take the oaths and ſubſcribe the declaration 
required by the ſtatute 13 Car. 2, and declared that he was 


elected bayly of the corporation for a year, according 
to their charter, by which they had a power to fine for re- 
fuſing to accept the offices, and that, by his refuſal, the 
election became void; they then averred, that the bayly 


(a) Say. 274, N 
uſually 
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: uſually expended i in his office Gol. that for his refuſal they 
had fined the defendant Gol. to recover which they had 
brought the action. The defendant pleaded vil debet, and, 
verdict and judgment being given againſt him in the 


King's Bench, brought a writ of error in the Exchequer 


Chamber, aſſigning for error, that the ſtatute did not en- 
able them to impoſe any fine, but only made the office 
void: but the court held, that the refuſal to take the oaths 
was indirectly a refuſal to undertake the office, and there- 
fore within their power to fine given by the charter, and 
therefore affirmed the judgment (a). 

Ix a man be choſen to an office within a corporation, and 
he refuſe to undertake the office, or to take the oaths ne- 
ceſſary to qualify him for it, it is ſaid, that a cuſtom in a 


court of record of the corporation, as the court of alder- 
men in London, to impriſon him till he take the oaths, is 


a good cuſtom, becauſe without ſuch power, the corpora- 
tion may at length be diſſolved for want of a ſufficient 


number of officers, or the government of it may not be 
able to ſubliſt, as a fine may not have the proper effect, 
becauſe the perſon choſen may chooſe to pay the fine rather | 


than ſerve the office (C). 
Bur a cuſtom for a private company within a city to 
commit is not good. Grafton, one of the company of 


Drapers, was brought up to the Court of King's Bench by 


habeas corpus, and the cauſe of his impriſonment alleged in 
the return was, that being choſen of the livery he had re- 
fuſed to ſerve. To which the court ſaid © they might have 


fined him, and have brought an action of debt for the ſum; 
but they could not impriſon him.“ Keeling, C. J. however 
added, that the court of aldermen might impriſon a man 


(a) Starr v. mayor and commonalty of Exeter. 3 Lev. 116. 
(5) March. 189. Langham's caſe, cited 5 Mod. 158. 


who 
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who ſhould refuſe to accept the office of alderman, becauſe 


they are a court of record, and my might otherwiſe want | 


aldermen (4). 
By what is here ſaid by Keeling, and the caſe of Clerke, 


which happened ſome time after that of Grafton, it may 
be concluded, that the impriſonment of Grafton was ſup- 
poſed to be by the private authority of the court of aſiſt- 
ants; and there ſeems to be a very important diſtinction 
between the power of ſuch a court of a private company, 
eſtabliſhed merely for the purpoſes of trade, and that of 


a ſuperintendant court of a corporation for the purpoſe of 


general government, 
TEE caſe of Clerke came before the court on 2 return 


to a habeas corpus directed to the keeper of Newgate.— 


The return ſtated, after a proper introduction, that there 


were within the city ſeveral companies, guilds, and frater- 


nities, of which the company of Vintners was one; that 


this company had a livery, to which ſome of the freemen 
of the company were always choſen, and being ſo choſen, 
and fit perſons for the office, uſually held the ſame, without 
ſome reaſonable excuſe to the contrary.— That there was a 
court of record held in the city before the lord mayor and 


aldermen twice in every week, where rules and orders 
were made in all things relative to the ſeveral companies, 


for the better government of the city, and that the com- 
panies were under the correction of that court. — That 


there was a cuſtom in the city, that if any complaint ſhould. 


be made to the mayor and aldermen of the faid court, by 
the maſter and wardens of any company, of a liveryman 
Choſen and refuſing to take the office, being admoniſhed 
by that court to accept it, then the mayor and aldermen 
had uſed to commit the perſon ſo refuſing to the cuſtody of 


(a) Grafton's caſe, 1 Mod. 10. 
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the ſheriffs of .,ondon, or any other officer, there to be de- 
tained until he ſhould conſent, and declare that he would 
take upon himſelf the ſaid office. The return then {tated, 
that before the iſſuing forth of the writ, Clerke, being a 
Citizen of London and a freeman of the company of Vint- 
ners, was choſen of the livery, and required to take upon 
him the office, which he refuſed; on which complaint 5 
being made to the mayor and aldermen, by the maſter and 
wardens of the company, he was ſummoned to appear 
which he did, and refuſed to take upon himſelf the office, 
and being admoniſhed by the court, ſtill refuſed, on which 
the court, by a warrant in writing, committed him to cuſ- 
tody, there to remain till he ſhould conſent and declare that 
he would accept the ſaid office; and that this was the 
cauſe of his taking and impriſonment. | 
Many exceptions being taken, ſome to the fa and 
others to the ſubſtance of the return, the court ſaid, that 
a commitment till he ſhould declare his conſent to accept 
the office, was more than if he had been committed till he 
ſhould a&ually conſent: and that therefore, though the 
court of aldermen might commit him till he ſhould conſent, 
| yet they had no power to impriſon him till he ſhouid declare 
I his conſent. With deference to this authority, however, 3 
2 this diſtinction ſeems to be altogether abſurd: how is his = 
conſent to be known, if he do not declare it? If conſent 3 
be taken merely as a ſubmiſſion of the mind, a commit- : 2 


4 


ment till he ſhall conſent is nugatory : but in common ac- a. 

ceptation, * to conſent,” implies an intimation of ſome Ei 

kind, that he is willing; and had the commitment been til! 1 
he ſhould conſent, the declaration of his conſent muſt have 8-4 
been implied. | mn 


Tut court, however, further obſerved, that the court 


of aldermen were the proper judges of an excuſe made by 
| L the 
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the defendant for not taking upon him the livery; and if 


they adjudged it inſufficient, and appointed him to accept 


the office, and he refuſed ; this was a contempt of their- 


authority, for which they might commit him: and after- 


wards Holt in particular ſaid, « that the court ought, as far 


as they could by law, to ſupport the government of all ſo- 
cietics and corporations, eſpecially that of the city of 
London; and that, if the mayor and aldermen ſhould not 
have power to puniſh offenders in a W WAY then 
farewell to the government of the city.” 

CLERKE was, however, diſcharged, on the ground that 


it did not appear by the return, that the keeper of New- 
gate was an officer belonging to the lord mayor and alder- 


men; and that they could not commit to any but their own 

officers; .and therefore the commitment ought to have 

been to the cuſtody of the ſheriffs, who were known to be 
officers of the city ( a). | 


IN many caſes the Court of King's Bench will grant a 


criminal inforination againſt perſons, for not taking upon 
them offices to which they have been legally elected (5) : 
the caſe of Larwood is an inſtance of this, in which no 
objection was taken, that an information was not main- 


_ tainable againſt a perſon for refuſing generally, but the de- 


fendant, as a difſenter, inſiſted on his being exempted.— 


And before the final determination of that queſtion, one 


| Groſvenor, a diſſenter, having been choſen one of the ſhe- 
riffs of London, and refuſing to take upon himſelf the 
office, an application was made for leave to file a criminal 
information againſt him; but on ſhewing cauſe, the court 

diſcharged the rule, it appearing there were acts of com- 


(a) Company of Vintners v. Clerke. 5 Mod, 156, 3190. Rex 
v. Clerke. Comyns, 24. | | 
(9). Ditt. per Buller, J. 8 Term Rep. 86. 

mon 
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mon 8 01 which provided other remedies, and it being 
yet unſettled how far the refuſal in ſuch a perſon as the de- 
fendant was a crime, they did not think they ought to in- 


terfere in this way. However, they declared that, if the 


the point ſhould be determined againſt the diſſenters, and 


they ſhould afterwards nnn this might be a foundation 


to alk for an information (a). 


Ir ſeems, likewiſe, that an indictment may be main- 
tained againſt a man for refuſing to undertake an office in 


a corporation: in the caſe of Vanacker, one objection 


made to the power of fining the party refuſing, was, that 


he might be indicted, which, it was ſaid, was a more pro- 
per remedy ; and that he might be indicted, had been held 


in Norwood's caſe : to this the chief juſtice anſwered, that 


if the party were indicted, that would not fave the for- 
feiture of the franchiſe, which would be incurred, if the 
city did not appoint to execute the office: but that an in- 
dictment would not lie in the peſent caſe, becauſe the re- 
fuſal was not at the time when the defendant ought to have 
entered on his office, but before; that if, indeed, the de- 


fendant had refuſed at the vigil of Saint Michael, he mght 


have been indicted; but that for his refuſal before, he could 
not, becauſe he might have repented and ee on the of- 


fice at the day (6). 


NorwirhsrANDING this power of a corporation to 


compel their members to undertake the offices, yet, where 
two offices are incompatible, and a man is already in poſ- 
ſeſſion of one of the two, they cannot, againſt his conſent, 


elect him to the other: therefore, where one Baſton, who, 


being town clerk.of B. was elected alderman, in order that 
he migat be deprived of his office of town clerk, as theſe 


(2) Rex v. Groſvenor, 2 Str. 1193. 
(ö x Ld, Raym. 499. 5 Mod. 440, 441. 
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two offices were incompatible, applied for a writ of reſti- 
tution to the latter, it was granted him (a). And Coke is 
reported to have ſaid, in the caſe of the chamberlain of 


London, that whereas the cuſtom of London was, that 


it any one were elected mayor, and he refuſed, he ſhould 
pay 5ool, for a fine; if they elected one who was not fit, 
for the purpoſe of having the fine, the election was void (b). 
Rolle, indeed, who reports this as a note, ſays it is a miſ- 
take: but whether he means that Coke is miſtaken in 
| Rating the cuſtom, or in his aſſertion that the election is 


void, when made for the purpoſe of having the fine, is un- 


certain; if he mean the latter, I apprehend that he is miſ- 
taken, and not Coke, 


SECTION V. 


Of the different aſſemblies in Corporations. 


FHERE are three different . kinds of aſſemblies in cor- 
porations, all of which are frequently called courts—Le- 
giſlative, electoral, and adminiſtrative: legiſlative, which 


poſſeſs the power of making laws for the government of 


thoſe who are within the juriſdiction of the reſpective cor- 
porations; ſuch are the court of common council in Lon- 
don, the legiſlative courts of the different companies 
within that city; the comitia majora of the college of 
Thyficians te ; the convocation in the nn, of Ox- 
(a) Dyer, 322, pl. 28, in margin, Vid. 2 Term Rep. 88. 


(b) 1 Rol. Rep. 109. Mes en hoc erratum eſt, ſays Rolle. 
(c) Vid. 14 and ic H. 3, c. 3. Br #337. 


ford; 
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ford; the congregation or ſenate in that of Cambridge (a); 
the court of proprietors of Bank, Eaſt India, and South 


Sea Stocks.—Electoral, which poſſeſs the privilege of elec- 
tions; ſuch are the livery in London for the election of 


members of parliament, and wardmotes for thoſe of alder- 
men; the convocation and congregation in the univerſity 


of Oxford, and the congregation in that of Cambridge; 
the comitia majora of the college of phyſicians, and the pro- 


prietors of the ſtock companies. Adminiſtrative, who have 


the management of particular affairs; ſuch are the court of 


aldermen in London; the comitia minora of the college of | 


phyſicians; the convocation and congregation of theuniver- 
ſity of Oxford; the congregation in that of Cambridge; the 


courts of aſſiſtants in the city companies; the court of di 


rectors of the Bank and other ſtock companies. 


So that the ſame we 270 men e pollcſs diſtinct 


powers. 


szerion VI. 


07 the concurrence required in corporate acts. 


WHERE no ſpecial proviſion is made by the conſtitution 


of a corporation, the whole are bound by the acts, not 
only of the major part (5), but of the major part of thoſe 


who are preſent at a regular corporate meeting, whether 
the number preſent be a majority of the whole body or 


not (c). So, though a particular conftitution require the 


(a) Vid. ante, 328, 329. 
(5) 10 Mod. 75. 12 Mod. 232, ubi major pars, ibi totum. 


(c) Vid. ante, 30g, and Cowp. 249, verſ, fircp. : 
| | | . ghreſence 
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preſence of a majority of the whole number, yet the ca 
rence and conſent of a majority of the whole is not neceſſary; 
it is ſufficient that a majority of the number preſent con- 
cur (2). So, where a number leſs than the majority of 
the whole, are by a particular conſtitution competent to 
do a corporate act, the act of a majority of that ſmaller 
number is equivalent to the act of the majority of the whole: 


thus, by the conſtitution of the city of London, forty are 
ſufficient to form a court of common council, though the 
number of common councilmen greatly exceeds the double 
of that number, and a majority of the forty, if no more be: 
preſent, bind the whole cor poration. So, where it ap- | 


peared that King Edward the ſixth, by charter, incorpo- 
rated twelve perſons by name, to elect a chaplain for the 


church of Kirton, in Lincolnſhire; and by a diſtinct clauſe, 


three of the twelve were to chooſe a chaplain to efficiate in 


the church of Sandford, within the pariſh of Kirton, with 


the conſent and approbation of the major part of the inha- 
bitants of Sandford; —on a vacancy, two of the three 


: choſe a chaplain, with the conſent of the major part of | 
| the inhabitants of Sandford; the third diſſented : the quel- 


tion, whether this was a valid election, coming before 
Lord Chancellor Hardwicke, he is reported to have ex- 


preſſed himſelf thus. © It cannot be diſputed, that where- 


ever a certain number are incorporated, a major part of 
them may do any corporate act; ſo, if all be ſummoned, 
| and part appear, a major part of thoſe that appear may do 
| 2Corporate act, though nothing be mentioned in the- char- 


ter of the major part. 
« 
Tris is the common conſtruction of charters, and 1 


am of opinion, that the three are a corporation for the pur- 


| Poſe for which they are eee and that the major part 


(4 Vid. 2 Bur. 1019. 
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of them may do any corporate act; this was a corporate 

act, and the choice too was confirmed, and conſequently 

it was not neceſſary that all the three ſhould join” (2). 
WHEN a clauſe, expreſsly i impowering a major part to 


act, is inſerted in a charter, the operation of it depends on 


the context, and on the poſition of the words. 

Wir reſpect to the body at large, the caſes on this 
point may be diſtributed into three claſſes. Firſt, where 
the number of thoſe out of whom the corporate aſſembly 


is to be formed is definite, and the clauſe is, they or the 


major part of them,” without the addition of the words © for 
the time being.” Secondly, when the number is indefinite, 


and the clauſe is alſo without this addition; and, Thirdly, 


when, either in the cafe of a definite or indefinite number, 
the words «for the time being” are added. 

THe charter of New Radnor required (b) that the ca- 
pital burgeſſes ſhould be choſen by the burgeſſes or the 
major part of them; thirty-one was the whole number of 
electors ; nine only were preſent at the election of a capi- 
tal burgeſs, but a majority of the nine concurred in the 
election : an application was made for a rule againſt the 
perſon elected, to ſhew cauſe why an information, in the 
nature of quo warranto, ſhould not be filed againſt him, 
on the ground, that a majority of the thirty-one ſhould 
have been preſent; and the rule was 9 88 (e). 5 


(a) Attorney Gen. v. Danni 2 Atk. 212, where Lord Hardwicke' iS 


on made to expreſs himſelf further thus, . but if the act to be done by a ſelect 


number of the twelve had been by a different charter, it would have been 
otherwiſe.” The mèaning of which I confeſs I do not underſtand. 
(5) In ſtating the proviſions of a charter, or the conſtitution of 3 


corporation by pr eſcription, I uſe the paſt tenſe, becauſe, in ſome caſes, 
an alteration may poſſibly have heen made ſince the time of the report 


trom which I take my information, 
(c) Anon. 2 Barnard, 74. 
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By a bye law of the borough of Carmarthen, made in 
the reign of Queen Elizabeth, the right of electing a 
mayor was veſted in the major part of the common coun- 
cilmen of the borough, the number of whom, when com- 
pleat, was twenty-four ; this right had been exerciſed ever 
fince that time by the major part of the common council- 
men, till the year 1754, or 175 55 when, on the day ap- 
pointed for the election of a mayor, a mob took poſſeſſion 
of the town hall; on the ſucceeding day another mob did 
the ſame, and on the latter day the burgeſſes at large elected 
2 mayor, but the perſon who preſided was not the proper 
perſon; ſo that, on the ſuppoſition that the right of elec- 
tion was in the burgeſſes at large, the preſent election was 
irregular: the common councilmen at this time were re- 
duced to eleven: under theſe circumſtances, an applica- 
tion was made to the court of King's Bench for a manda- 
mus to be directed to the common councilmen, on the 
| ground, that if the right of election ſhould be determined 
| tobe in the major part of the common councilmen, and 
one of them ſhould die before a mayor was elected, no elec- 
tion could take place. The chief juſtice (a) on this point 
| obſerved, that the circumſtance of the common council- 

men being reduced to the [we/? number which could elect - 
| a mayor, was of great weight; for that if the right of 
election were in the major part of the common council- 
men, and any one of the common councilmen ſhould hap= 
pen to die before there was an election of a mayor, no 
election could ever take place, and conſequently the cor- 
| poration muſt be diffolved” (b). : 

FROM this it appears, that the court thought that no clec- 
tion could be, but in an aſſembly conſiſting ofa number equal : 


a) Ryder, 
() Rex v. Newſham and others, common councilmen of the bo- 
rough of Carmarthen, Sayer, 211. 
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to a majority of the whole body, and that a majority of the 

exiſting members, leſs than that number, was not ſufficient, 

That this was their opinion, is confirmed from what Mr. 
Juſtice Afton ſaid on a ſubſequent occaſion, in an anſwer 
to a queſtion from Lord Mansfield; the former had had 
the conduct of this cauſe, and therefore. knew exactly what 

points had been made in the argument, and the grounds on 

which the court proceeded in giving judgment, as well as 
the opinion of the court on every point canvaſſed in the 
cauſe, though not expreſsly decided (a). The queſtion of 
Lord Mansfield was in theſe words; © is there any Caſe, 


_ where the charter has directed the election to be by the ma- 


jority of the body in which it has been held, that a leſs 
number than -a majority of the whole corporate body can 
elect? For inſtange, ſuppoſe the corporate body conſiſted 


of twelve, and two were dead; is there any inſtance where 


the charter has ſaid, the election ſhall be by a majority of 
the body; in which it has ben held that fix, who are a ma- 
jority of the remaining ten, were ſufficient to elect?“ 

'To this Mr, Juſtice Aſton immediately replied, © that 
in the caſe of Rex v. Recſe, and Rex v. Newſham, com- 
mon councilmen of Carmarthen, it was clearly underſtood, 
that if the major part of the corporation had been dead, it 
vould have been, in fact, diflolved, or at leaſt, thoſe who 
ſurvived could not have aſſembled for the purpoſe of : an 
election“ (5). l | 

; In the cate of Grimes, capital burgeſs of Yarmouth, in 
the Ille of Wight, one principal point was, whether John 
Leigh was mayor at the time when the former was elected: 


this depended on the queſtion, whether the election of 


Leigh had been according to the directions of the charter; 
of which the clauſe relating to this ſubject was to this ef- 


| v1 +10: 9 4 Term Rep. 823. 
(6) In the caſe of the King and Monday, Cowp. £37, 538, 


fect, . 
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fect, ce that the mayor, and eleven of the capital burgeſſes 
For the time being, or the greater part of them, of whom the 
mayor was to be one, ſhould aſſemble in the Guildhall, and 
there continue, till they, or the greater part of them then | 
there aſſembled, ſhould elect a mayor for the year follow- 
ing from among themſelves: on the 2 iſt of September, 
1759, there were eleven chief burgeſſes; and on 557 day, 
the then mayor and fhree of the chief burgeſſes, of whom 
Tohn Leigh was one, met in the Guildhall, and there, in 
the abſence of the other oven, elected Leigh into the of- 
fce of mayor. The court held that this election wis not 
according to the directions of the charter; of which they 
held the reaſonable conſtruction. to be, © that the mayor, 
and the major part of the eleven ſubſiſting burgeſſes, muſt 
meet; that after the major part of the ſubſiſting members 
were ſo aſſembled together, then; indeed, the major part 
of thoſe who were fo aſſembled were to eleR, and the majority 
among them involved the whole number, who were all 
bound by the determination of the majority of ſuch a 
meeting :”? but here the mayor and a major part of the 
ſubſiſting burgeſſes did not meet, there being cleven chief 
burgeſſes ſubſiſting, and four only, inan the mayor, 
having met (a). 

Ox this caſe it may be remarked, that by the "ofition of 
the words “ for the time being,” we may be led to ſup- 
poſe, that the body of capital burgeſſes might conſiſt of a 
greater number than eleven, although that number only 
actually exiſted at the time of this election: but the evi- 
dent meaning of the charter was, that eleven was the 
ſmalleſt number of whom a majority ſhould be able to form 
an aſſembly for the election of the mayor. Had the clauſe 
run thus, that the mayor and eleven capital * or 


(a) Rex v. „ « Bur. 2598. | 
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the greater part of them for the time being,” then another 
queſtion might have ariſen, if, by accident, the number 
had been reduced to eight or nine, whether, by virtue of the 

words © for the time being,” coming after © the greater 
part of them,” the majority of eight or nine, which would 
have been the majority of the ſubſſſting body, could have 
formed an electoral aſſembly? Without the addition of 


the words © for the time being,” they clearly could not. 
In the caſe of the King and Varlo, mayor of Portſ- 


mouth, the conſtitution of the borough, as far as reſpected 


the queſtion of the validity of the defendant's election, 


was admitted on both fides to be :—That the corporation 


vas a corporation by preſcription, and alſo by a charter of 
Charles the firſt, and conſiſted of a mayor, twelve alder- 
men, and an indefinite number of burgeſles ; and that the 


mode of electing the mayor, as preſcribed by the charter, 
was as follows: that the mayor, aldermen, and burgeſſes, 
or the greater part of them, ſhould, from time to time, have 
a power of aſſembling themſelves, or the greater part of 
— and ſhould there continue till they, or 


them, at — 


the greater PO of them then there aflembled, ſhould chooſe 


one of the aldermen to be mayor. 

Tx election of the defendant was by a majority of the 
mayor, aldermen, and burgeſſes aſſembled ; but the mayor, 
aldermen, and burgeſſes ſo aſſembled, did not conſtitute a 
majority of the whole corporation, 

THE queſtion was, whether, on the true relics 


of the words of the charter, a majority of the mayor, al- 


dermen, and burgeſſes only, who were aſſembled, or whe- 

ther the majority of the major part of the whole corporate 

body ought to concur in the election of a mayor? 
Tuosk who ſhewed cauſe in favour of the defendant 


ſtated, that there had been but five inſtances in the ſpace 
— : „„ 


OF CORPORATIONS. | 40 


of one e and ſeventy years, where a majority of the 


whole body were aſſembled at the election of a mayor, and 


obſerved, that if the objection now made ſhould prevail, 


: the conſequence muſt be that the corporation muſt be diſ- 


ſolved; that this was the firſt time ſuch an objection had 
ever been made in the caſe of an indefinite number of elec. 
tors, and if good, might affect moſt of the corporations in 
the kingdom. The diſtinction was, that where the elec- 
tion was by the commonalty at large, thoſe who were aſ- 


ſembled had a right to elect, though they did not conſtitute 
a majority of the whole body; and that thoſe who were 


abſent, were virtually repreſented by thoſe who were pre- 
| ſent: but that, where the number of electors was definite, as 

in the caſe of Grimes, there the majority of the whole 
body muſt firſt meet, and then the major part of thoſe ſo 


aſſembled might elect. 


On the other fide it was admitted, that where a power 


was given to any deſcription of perſons, as mayor, alder- 
men, and burgefles, generally to do an act, there it was 
competent to the major part of thoſe who were preſent ta 
do ſuch act; but it was contended, that that was not the 


caſe here, and that the charter clearly meant, there ſhould 


be no election of a mayor but by a majority of the major 
part of the conſtituent members, ſpecified and impowered 
by the charter to act. The words were, “that the mayor, 


aldermen, and burgeſſes, or the greater part of them, ſhould, 


from time to time, have power, on ſuch a day, to aſſemble 
; themſelves, or the greater part of them.” Who were to 
_ aſſemble themſelves by this direction? At leaſt the greater 
part of the whole body. And the ſubſequent direction 
was, that they ſhould there continue, till they, or the 
greater part of them then there aſſembled, ſhould chooſe 
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one of the aldermen to be mayor: there muſt therefore be 


a majority of the conſtituent body aſſembled. 
Lorp Mansfield ſaid, that on the words of the charter 


alone he had no doubt; in this corporation there were an 
indefinite number of burgeſſes; and it was a corporation in 


which honorary burgeſſes might be made. It was in the 
nature of all corporations to do corporate acts; and where 
the power of doing them was not ſpecially delegated to a 
particular number, the general mode was for the members 


to meet on the charter days, and the major part of thoſe 


who are preſent to do the act. Bur WHERE THERE WAS 
A SELECT BODY, IT WAS A DIFFERENT THING, FOR 


THERE IT WAS A SPECIAL APPOINTMENT. ALL THE 
| REASONING, THEREFORE, WAS DIFFERENT. 


„gur ſuppoſe,” continued his lordſhip, “the words of 
the charter are doubtful, the uſage in this caſe is of great 
force; not that uſage can overturn the clear words of : 


charter: but if they are doubtful, the uſage under the char- 
ter will tend to explain the meaning of them; eſpecially in 


a caſe like this, where, before the charter, the corporation 
conſiſted of an indefinite number of burgeſſes by preſcrip- 
tion, and where the charter itſelf added no new members, 
but only incorporated the old 'ones. Since the charter, 
namely, for theſe laſt one hundred and ſeventy years, the 
major part of thoſe ouly who were aſſembled, have con- 
curred in electing the mayor; and there are but five in- 
ſtances during that period, in which the members ſo al- 
ſembled have conſtituted a majority of the whole body. 


My only doubt at preſent is, whether it ought not to be 


put upon the record, if the parties are deſirous to try the 
queſtion, and to be at the expence; and therefore I think 


the rule ought to be made abſolute in one caſe, and enlarges | 
as tothe reſt,” | 


MR. 
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Mx. Juſtice Aſton ſaid, that © in the caſe of an indefinite 
number of burgeſſes, as there were in this corporation, he 
could not conceive that the charter meant that a- majority 
of that indefinite number ſhould be preſent” (a). | 
I EE caſe of the King and Monday came before the court 


on a ſpecial verdict, found in an information in the nature of 
quo warranto, which had been filed againſt the defendant; to 
ſhew by what authority he exerciſed the office of alderman of 


this ſame borough of Portſmouth. The ſpecial verditt ſet 
forth the directions of the charter for the election of a MA OR, 
in the ſame terms in which they had been ſtated in the preced- 
ing caſe, except that the words © for the time being,“ were 
inſerted before the words & or the greater part of them” thus, 
«the mayor, aldermen, and burgeſles for the time being, or 
greater part of them,” ſhall aſſemble, &c. The directions 


for the election of the aldermen were in theſe words; “ if at 


any time it ſhall ſo happen, that any one or more of the alder- 
men of the ſaid borough, for the time being, ſhall die or be re- 


moved, then, and ſo often, it ſhall be lawful for the mayor and 


the reſt of the aldermen, for the time being, or the greater part 
of them, to elect or prefer one or more others of the bur- 
geſſes to be an alderman or aldermen. Before we go further, 
it muſt be obſerved, that the preſent caſe differs from that 
of Varlo, in this, that here the number of the body intitled 
to elect, is definite, and that there it was indefinite. 

I x ſpecial verdict went on to ſtate, that from the time 


of the granting and acceptance of the charter, whenever it 


had happened that any of the aldermen had died or been 
removed, the mayor and all the other aldermen (5), or the 


major part of them, had aſſembled, &c. it then ſtated, 


— 


that on the 3d of May, 177 5, there was only a mayor 


(a) Rex v. Varlo, mayor of Portſmouth, Cowp. 248. 
(5) Without the words © for the time being.“ 
| 1 | and 
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and five Ws; the ſeven remaining offices being vacant 
by death; that on that day the mayor, and four of the five 
ſubſiſting aldermen, aſſembled for the purpoſe of electing 


ſeven burgeſles to fill up the vacancies.—In the argument 


of this caſe at the bar, it was not denied that a majority of 
the exiſting body of mayor and aldermen might conſtitute 
the electoral aflembly ; but on the one ſide it was contended, 


that a majority of the whole exiting body mutt concur in 
the election; on the other, that the concurrence of the 


majority of thoſe who were aſſembled was ſufficient: it was 


not even made a queſtion, whether the number aſſembled 


muſt amount to a majority of the body when full : had 
that been the caſe, then the court muſt have decided on the 
operation of the words © for the time being,” and what 


their deciſion would have been it is not ealy to ſay. It 
was here that Lord Mansfield put the queſtion before ſtated, 
after the caſe of the borough of Carmarthen (a), to which 
Aſton, after having anſwered in the terms there alſo ſtated, 


added, but here the words ſeem to confine it to a majority 
of the members for the time being. 

Lonxp Mansfield then, ſo far as the ola: beck i is 
concerned, expreſſed himſelf to this effect; © that one 
queſtion was, whether the aſſembly was duly conſtituted, 
according to the directions of the charter, for the purpoſe __ 
of an election: as to that, it had been argued on both ſides, 


that a majority of the mayor and aldermen for the time being, 
were ſufficient to conſtitute the aſſembly; though they did 


not amount to a majority of the whole corporate body. 
« Therefore,” ſaid his lordſhip, “I will not ſtart a point 
not agitated at the bar, when the conſequences might tend 


to a diſſolution of the corporation. I will take it for 
| * that a majority of the mayor and aldermen for the 


(a) \ Vid. ante, p-. 404. | 
#11112 
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time being, was ſufficient to conſtitute the corporate aſ- 
ſembly: and the fact found by the ſpecial verdict is, that a 
majority of thoſe in being did meet. When the aſſembly 
are duly met, I take it to be clear law, that the corporate 
act may be done by the majority of thoſe who have once 


regularly conſtituted the meeting.” —W hat follows does 


not relate to the preſent ſubject (a). 3 

TE operation of theſe words, © for the time being,” 

the caſe of a body conſiſting of a definite number, has = 
lately very fully diſcuſſed in the caſe of the King and Bell- 
ringer, of which the circumſtances were theſe (): a charter 
of the 5th of Elizabeth incorporated the borough of Bod- 
min by its ancient name, and ordained that there ſhould 
be twelve capital burgeſſes and counſellors of the borough, 


and twenty-four other capital burgeſſes of the number of 
twenty-four, which twenty-four, together with the twelve, 


ſhould be the common council for the government of the 


borough, and for aſſiſting the mayor for the time being; 


another charter of the 36th of Elizabeth, granted that the 
mapor and thirty-ſix capital burgeſſss, being the common 


council of the borough, together with the common cler 
for the time being, or the major part of them——ſhould _ 
yearly, on the 24th of September, chooſe one honeſt man 


of the number of the twelve capital burgeſſes, at that time 


in the borough inhabitant, who ſhould be mayor for a year 


following —— and that the mayor and common clerk 


Jor the time being, and the common council for the time 


being, or the major part of them, ſhould elect all the offi- 


cers and miniſters of the borough——and in caſe of the 
a or amotion of the ___ for the time — within 


(a) W 3 Cowp. 530, 538. | 
(%% The importance of this caſe will be a ſufficient apology to the 
reader for giving it, with the arguments on both ſides, at ſome length. 
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i | | ; the year, that it might be lawful for the ſaid common ter, 
and thirty-ſix capital burgeſſes, being the common coun- 
eil of the ſaid borough, or the major part of them for the 
time being, to elect one of the aforeſaid twelve capital bur- 
gelles to be mayor. It then gave power to the mayor and 
common council for the time being, or the major part of them, 
to commit or fine ſuch as refuſed to ſerve the offices. And 
if it ſhould happen that any of the aforeſaid capital bur- 
geſſes for the time being, or any other officer for the time 
being, or any burgeſs of that borough, in their functions, 
ſhould miſbehave, or commit any crime for which he 
JM mould be thought worthy, by the ſentence of the mayor | 
af and thirty-ſix capital burgeſſes, or the major part of them 7 | 
1 for the time being, from his office to be removed, then and | 
f 8 ſo often it ſhould be lawful for the aforeſaid mayor and g 
| © thirty-ſix capital burgeſſes, or the major part of them, ſuch | 
perſon to remove. On the z5th of June, 1790, there 
were only fix capital burgeſſes and counſellors, and only 
twelve capital burgeſſes of the number of twenty-four | 
then living and ſurviving z on the ſame day the defendant 
| was elected one of the twenty-four, by a majority of the 
ö Then capital burgeſſes and counſellors, and of the then capi- 
. tal burgeſſes of the number of twenty- four. An informa- 
tion, in the nature of quo warranto, having been filed 
againſt the defendant, he ſet forth theſe circumſtances in 
his plea; the plaintiff replied, and the defendant demurred 
to the replication: but as the judgment of the court did . 
not proceed on the replication, it is unneceſſary to ſtate it = 
here.—The argument in favour of the plea was. to this . 
effect: that the words on which the queſtion more imme- © 
diately depended were theſe, c that the mayor and the 55 : 
common clerk for the time being, and the common council _ 
forthe time being, or the major part of them, ſhould elect all 1 
= 7 5 | the 
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the officers and miniſters; a” that the acetle os 665 the time 


being,” neceſſarily referred to the body as it exited at the 
time; and therefore the major part of them muſt mean the 


major part of the exiſting members: this, it was ſaid, was 
the plain grammatical conſtruction of the words; and to 


confirm it, as applied to the preſent caſe, it was only ne- 


ceſſary to advert to that part of the charter which provides 
tor the election of another mayor, on the death or removal 
of one within the year; there the election was ordained to 
be made by the common clerk and thirty-ſix capital bur- 
geſſes, or the major part for the time being; no words 
could more ſtrongly than theſe expreſs a reference to the 


| exiſting body: and that the majority to which the charter | 
| referred, muſt be taken to mean the major part for the time 
| being, though not ſo directly expreſſed, was further evident 


from the clauſe relative to the removal of the officers and 
miniſters for miſbehaviour, which was, © if thought wor- 
thy by the ſentence of the mayor and thirty-fix capital 
burgeſſes, or the major part of them for the time being, to 
be removed; and yet it was expreſſed, that the actual re- 
moval, in conſequence of this ſentence, ſhould be by the 
mayor and thirty- ſix capital burgeſſes, or the major part of 


them. If, then, © the major part of them” referred, in 5 


this charter, to the original, and not to the exiſting number, 


this groſs abſurdity would follow, that a leſs number might 
judge of the propriety of the amoval than was neceſſary to 


do the miniſterial act of amoving: and thoſe words were 
not ſo ſtrong as the clauſe in queſtion, where the words 
< for the time being,” immediately preceded © or the ma- 

| jor part of them.” In order, therefore, to make ſenſe of 
it, the conſtruction contended for by the defendant ought 
to prevail: and as it could not be contended that words 
could be any longer conſidered as doubtful, whatever they 
1 might 
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might originally how been thought to be, after a preciſe 
legal meaning had been affixed to them by a court of 1 W. 
it could no longer be argued that theſe words were dot t- 
ful, having been already interpreted by the court, in the : 
caſe of Grimes, ſupported by other authorities. After ſtating 
the circumſtances of that caſe, as they have been given 

[ above, the counſel remarked, that the court held the rea- 

1 ſonable conſtruction of the charter to be, © that the mayor, 
and a major part of the ſubſiſting burgeſſes, ſhould meet, to 
form the elective afſembly ;” but in that caſe, fix would 
have been the 'major part of the fſub/ifting body, whereas 

ſeven were neceſſary to make a majority of the whole num 

ber (2). Here Mr. Juſtice Buller remarked, that Aſton 

| had faid, in that caſe, that though a majority of the ſub- 

j ting body was ſufficient to form the election when met, 

' | yet there ſtill muſt remain a ſufficient number of that ſub- 
fiſting body to form a majority of the whole body when the 
corporation was full. To this it was anſwered, that what- 
ever opinion Aſton might have thrown out in that caſe, it 

did not appear that the reſt of the court adopted it; and 

that in two ſubſequent caſes, he: ſeemed to have himſelf 
adopted a different opinion: in the caſe of Varlo, he had 
declared his opinion, that an election by the major part of thoſe 
aſſembled was good, though it might not form a majority 

even of the ſubſting body; and in his anſwer to the queſtion 
of Lord Mansfield, in the caſe of Monday, which was that | 
of a definite body, he diſtinguiſhed it from the caſes which || 
he cited, by obſerving that the words in the caſe then before 
the court, © ſeemed to confine it toa majority of the 
members for the time being.” | 5 | 
| In anſwer to this ak it was contended on behalf 
of the plaintiff, that the conſtruction of the charter would 


(a) It does not appear by the report of the caſe of Grimes, what 
was the original 15 number. . 8 
| | | 2 
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be uniform, conſiſtent, and ſenſible, by referring the words 


© for the time being,” on which the main ſtreſs was laid, 


tothe different individuals of whom the corporation migut 
be compoled at any time ſubſequent to the granting of the 
charter: in many parts of it, thoſe words could have no 


other ſignification; as where applied to the mayor, or 


common clerk; where they could only mean the mayor or 
common clerk, whoever he might happen to be at ſuch a 
time. If this were ſo with reſpect to thoſe officers, the 
ſame words ought to have the fame conſtruction, when ap- 


plied to the other members of the corporation, namely, 


the body compoſed of twelve, and that of twenty-four. 
Theſe were expreſsly directed to form the common council 
of thirty-ſix, Each of the perſons there named, was firſt 
to take upon him one of theſe offices; and when the char- 
ter directed how they ſhould be made in after times, it na- 


turally, though perhaps ſuperfluouſly, deſcribed thoſe bodies 


with the addition of the words © for the time being ;” 


meaning no more than in the other cafes, that thaſe who 


for the time being filled thole thirty-ſix offices, which 


formed the common council, ſhould elect. In ſeveral 


parts of the charter, as in that which related to the election 
of the mayor, where the words © for the time being, or tne 
major part of them”” occurred, t was with expreſs reference 


to the common council, as conſiſting of thirty-fix. And 


the major part, for the time being, of thirty-ſix, could 
have but one interpretation.—In the caſe of Grimes, this 
point was never agitated; it was enough to ſay, that at all 
events, the election, in that caſe, had not been made even 
by a majority of the /ub/z/7ing body; and the expreflions 


there uſed had a reference to that fact: in the caſe of Varlo, 


the court expreſsly took the diſtinction between corporate 
bodies conſiſting of a definite and an indefinite number: 


what 
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what was there ſaid in the argument by the counſel relative 


to the caſe of Grimes, which was then recent, and in the 


recollection of the court and bar, was confirmatory of Mr. J. 


Buller's note of it. Arguing upon the diſtinction above- 
mentioned, he ſaid, but if the number of electors be de- 


| finite, as in Grimes's caſe, there the majority of the whole 
body muſt firſt meet, and then the major part of thoſe ſo 
aſſembled may elect.” This ſtatement was not denied by 
the court, and was therefore concluſive. As to what was 
ſuppoſed to have been ſaid by Aſton, J. with reſpec to the 
words © for the time being,“ diſtinguiſhing the caſe then 
before the court from the Carmarthen caſes, to which he 
referred, there muſt be ſome miſtake in that point, becauſe, 
by the paper book in thoſe caſes, it appeared that the bye 


law relating to the election, directed that it ſhould be by 


the mayor and common council for the time being, or the 


major part of them: but, at all events, what he was reported 


to have ſaid, was no more than a looſe ſuggeſtion, without 


expreſſing any opinion on the ſubject. 


Tre court having taken time to conſider this caſe, Lord 


Kenyon afterwards delivered their opinion to this effect. 
On the fair conſtruction of the charter we have no doubt. 
The Queen, when ſhe thought fit to grant this charter, 


granted ittoa body conſiſting in the whole of thirty- ſeven, 


a mayor, twelve capital burgeſſes and counſellors of the 


borough, and twenty-four other capital burgefles, ſome- 


what ſubordinate, for the government of the borough.— 
The defendant's argument ſuppoſes, that any number of 


the corporators, however reduced that number may be, 


are competent te do the ſeveral acts for which the corpo- 


ration was created; and that all acts done by a majority of 


the corporators, though reduced, are valid. Without 


viewing this charter with the eye of a lawyer, it cannot 
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be A505 that the Queen ever intended that any ſmall 
number of the corporation, however minute, would be 
ſufficient for the purpoſes for which the charter was granted 5 
and that the ſurvivors, by refuſing to fill up the vacancies 
as they happened, might monopolize the whole govern- 
ment of the borough to themſelves. A queſtion lately 
aroſe in another corporation in this very county, where 
the number of corporators was reduced to two or three, 
who claimed the excluſive privilege of electing members 
of parliament for the borough. When the caſe came be- 
fore us, we were ſtaggered with the propoſition, that thoſe 
were {till legal corporators : and, after argument, we de- 
cided that they had no title, and gave judgment of ouſter 
againſt one of them: even without the aſſiſtance of any 
authority on this point, I could never have thought that 
the whole government of the borough could devolve on ſo 
minute a number as two or three ; and yet, if the defend- 
ant's argument were to prevail in this cafe, the conſequence 
that it might ſo devolve would neceſſarily follow. But the 
caſes which were cited in the argument are all one way, that 
there muſt be a major part of the whale number conſtituted by 
the charter, in order to make the eleftions, and to de the ſeve- 
ral acts under it. His lordſhip, after ſtating the words of 
Lord Mansfield, in the caſe of the King and Varlo, con- 
tinued to expreſs himſelf thus: it appears to me, there- 
fore, that it was his opinion, and that of the court, that 
= where there is a definite body, there muſt exiſt at the time 
when the act is done a major part of that definite body TE 
is not neceſſary, indeed, that they ſhould all concur in the 
election or other act done; but they muſt be preſent ; and 
the election of ſuch meeting is, in point of law, an elec- 
tion by the whole.“ —He then ſtated the queſtion put by 
Lord Mansfield | in the caſe of the King and . and 
LS the 
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| the anſwer given to it by Mr. juſtice Aſton; and chen con- 3 
f tinued thus: „the lame doctrine was again. entertained by f 
this court in che caſe of the King and Grimes; and we 
do not find a fin le deciſion in oppolition to all the caſes, : 
onlidering that this election ſhould have been made by 3 
| fect Cole body. Ih ercfore, on the words of the cha;- , 
, 1 5 ter O of Eliz: abeth, ON the inc s ntio! 1 of tac > Queen 1 132 grantin 2 ; 
| | it, as it is to be collected from thence, and on th-f: anti: 
kities, we are all 4 pa chat the defendant's was not 
| a legal clecton, becauſe, at the time when it took pizce. 5 
there was not a major part of the {let body then in cx. 
5 | XZ 
iſtence“ (7 3 - 8 FE . 
Ir is remarkable, that th ough the judgment of the 
| court is profefied to be given on the coumtruction ef ti E 
3 charter, as well as on the authority of the preceding caics, Wi 
yet 190 DCNGon'ss 208 O eiiie arti ular terns of TLC char. : 
ter, nor any particular obſervation made on their operation: 
reatons of convenience and policy, indeed, ſeem to have Z 
had greater weight than any conſideration of the charter; 5 
55 
anc, accordingly, it is laid down as a general propotition {# 
of law, ep of any proviſions in ac * a that 
where there is a defuite body, there muſt exiſt, at the time 
= 1 hen the act is done, 2 major part of that definite body; tha: 
| though, indeed, it be not neceſlary t Se te ould al . 
cancun, yet they mult be prefent.” And this is laid down [= 
as the concluſion from what is recited from Toa Mans- if h 
teld's opinion in the caſe of the King and Varlo; a con- FE; . 
cluſton wich, in my app vrehenſion, is not juftined by the bf | 
premiſes. In the cite of Varlo, the number was indefinite, : 
and Lord Mlansfield, after giving hi is opinion on that cat, ; 
only GItngutties it from the caſe of a ſelect body, by a- ” 
: : _ RE * 
ig, © tat then it is a different thing, for there it is a fe- : 
| | ö 5 
; | | "A Rex v. Pdliriv.ger, 4 Term Rep. 810. 8 
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cial appointment ; and he adds, © all the reaſoning there- 


fore is different.” Which means, as I take the words, no- 3 
thing more than this, taat the caſe of a ſelect body, de- 4 
pends on the conitru- tion. of the particular charter by f N 
which it is conſtituted, and chat therefore, the reaſoning on | 
the cafe of an indefinite body does not apply to it.—The | 
propoſition, as it ſtands here, extends to Tag es of a ſeleck 
body where there is no clauſe of © the major part. The 1 
queſtion of Lord Mansfield, in To caſe. of. the King and | 
Monday, is confined to the cafe where there is ſuch a 
clauſe, and it was in the cafes which furnif! ned the anſwer 
of Mr. Juſtice Aſton,—From a review of all the caſes of | 


a definite body, a diſtinction ſeems to have been acknow- 
= ledged between the caſe where the power of acting is given 


to the definite body in general terms, without the addition 
of the clauſe of © the major part, and where that claul 


: added: the queſtion of Lord Mansfield imviics this 115 
tinction; and his doubt of the power of a number leſs than 
EZ the majority of the whole original body, is expreſ:ly. con- 

| - fined to the caſe where that clauſe is inſertæd.— Lill this 
case of the King and Bellringer, the great doubt has been 

5 on the operation of the words “ for the time being.“ —In 
5 caſe i King and Grimes theſe words were inſerted; 


but as the election of Leigh was not made in an aſſembly 
13 N | 5 
cCompoſed of a majority even of the eiſting body, it was 


unneceſſary to decide this queſtion, becauſe, by the expreſs 
I words of the charter, a SINE of eleven of the exifting 
E ody, at leaſt, was ab{o! lutely required to ſorm an electoral 
0 5 ä The mayor and ELEVEN of the capital buz- 


"BY gelles for the time being, or the majon part of ibem.“ What⸗ 


ever was the number of the capital burgeſſes originally, or 
whatever. might at any time be the exiſtins number, 
a ELEVEN. of theſe might meet and do Corporate acts; hut 
5 : | E | „ whether 
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whether the major part of eleven, or only the major part 


of the exi/ling number, being greater than eleven, could 


meet and act, depends on the reference of the words © the 
greater. part of them,” to the words © ELEVEN of the capi- 
tal burgeſſes for the time being,” or to © the capital bur- 
geſſes for the time being.” If they refer to the firſt, then 


11x with the mayor mignt in all caſes have acted; if to the | 


ſecond, then ſix could act, only in the caſe where the ex- 


i/ting number was reduced to eleven ; but in no Caſe do | 


conceive, that a majority of the compleat original number 


was neceſſary. It is, however, to be obſerved here, that 


this caſe of Grimes differs from moſt others; in general, 


the power is given to the whole ſelect body, or to the © ma- 


jor part of om” or to the © major part of them for the 
time being: but here it is given to © a part of the whole 
for the time being, or the major part of them: fo that 

whatever might be decided to be the operation of the wok 


ce the major part of them”? ſimply, or with the addition of 


the words © for the time being,” in acaſe ſo circumſtanced, 
it could have no influence on the generality of other caſes; 
unleſs the judgment were given on general principles, and 
not as merely applicable to this particular caſe. 8 
Tuk number of the corporate body, in the caſe of the 


King and Varlo, being indefinite, no diſtinction between 


the major part of the 20 body, and the major part of the 
exiſting body could have place, and therefore a clauſe of 
« the major part,“ or of “the major part for the time 
being,“ could have no operation. 


'FHe caſe of the King and Monday would have been an 


authority, with reſpect to the operation of the words © for 


the time being,” had it been made a queſtion at the bar: 
but as it was not, we are left to conjecture what might have 


been the opinion of the court, from the expreſſions inci- 


dentally thrown out,— The inclination of Lord Mansfield's 
| opinion 


OF CORPORATIONS 421 
opinion ſeems to have been, that they had no effect; but 
Aſton, J. certainly thought that they juſtified a decifion in 


the caſe before the court, different from thoſe of Reeſe 


and Newinam, which he cited; for though theſe words 
did r-ally occur in thoſe caſes, it is evident he did not /up- 
poſe che did, at tae time he cited them. If, however, the 
queſtion on theſe words was, in fact, agitated and decided 
in coſe cules, the latter are an authority that the operation 
of the former is nothing, and therefore, on the ground of 
precQdeiic, juitify the deciſion in the caſe of the King and 
Bellringer. he queſtion ay have been acirated, but it 
was not ne eceſliry to decide it, becauſe the danger of the 
corporation's being diſſolved in caſe of the death of one of 
the conmmnon councilmen, was a ſufficient reaſon for the 


court's granting the mandamus, without poſitively decid- | 


ing that it world be diſſolved. The cafe of the King and 


Bellringer is a dired authority, that thele words have not, 


in ordinary caſes, any operation; and, indeed, the correct 
manner of conſidering them, ſeems to be that adopted by 
the counſel for the proſecutor in- that caſe, * that they are 
a natural, though, perhaps, a ſuperfluous deſcription of the 


perſons who ſhall, at any time, fill the reſpective offices to | 


which they refer ;”* but that they can ſeldom operate to 


give expreſsly a power of action to a ſeſs number than a ma- 


jority of the whole. 

THe words & or the major part of them,“ have been 
uniformly interpreted as impoſing a re/fraint on the power 
of acting of the body at large, which, obo them, would 
not have exiſted: ſo that they have been conſidered as im- 
| Porting the fame thing as © not les than the major part of 
 them;” which appears to be directly againſt the plain 
grammatical conſtruction of the words. 


K-84 8 A 
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AT common law, independentiy of any ſpecific conſti- 
tution, when the power of acting is intruitcd to any nam- 
ber of perſons, whether definite or indefinite, any num 
of tae whole body, however minute, is {uflicient to 80 

a legal aſſembly, if all be properly ſummoned to attend; 
and it is preſumed, that thoſe who do not appear mean to 
abide by the acts, Whatever they may be, of thoſe vio do: 
but in order to obvia ate the inconvenience which nut eu- 


ſue from reſolutions taken in a very thin menting, it is lite 
quently provided by a particular regulation, that ho ineet- 
ing ſhall have the power of acting, a wich ſonte per ne 
number, at the leaſt, ſhall not be preſent. Thus, though 
the houſe of commons be 5 of five h1u:3red and 
Fifty-cight, yet forty form a houſe, and any nurmber leſs 


than forty would do fo too, were there not a ſtanding order, 

that no buſineſs ſhall be agitated unleſs that number be pre- 
ſent. / So, it is apprenet ated any number Jeſs than forty 
might form a regular corporate meeting of the common 
council of the city of London, though the whole of that 
body amounts to about two hundred and fifty, were there 
not ſome bye lav7 or particular regulation requiring the 
preſence of forty at the leaſt. 

THA, where a charter gives the Power of doing cor- 
porate acts to a particular body, and makes no mention of 
the major part, any number, 38 minute, when a! 
are regularly ſummoned, may form a corporate aſſembly, 
is not only implied from the words of Lord Hardwicke, 
in the caſe of the chaplain of Sandford, before mentioned, 
but ſeems to be admitted in all the caſes where “ the major 
part” is introduced, theſe words forming the great objec- 
tion to the validity of acts done by a ſmaller number than 
a majority of the whole. To confer a power of acting | 
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on the whole body was, e in effe A, to enable any 
hat body to ach, if all were regu larly ſummoned: 
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ought to be to ſupply the place of the late member: and 
it would have been well, if the maxim, © that a corpora- 
tion can do no corporate act in the vacancy of the head, 
but that of filling up the vacancy” (a), had been applied to 
the caſe of every member of a ſelect definite body, ſo 
that they might always have been under the neceſſity of 
keeping the number compleat. But as this has zt been 
the caſe, it does not appear quite correct, to admit that 
ſuch a body may act, while the exi/ting members form a 
bare majority of the original number, and yet to decide 
that the power of action is at an end, the moment that a 
bare majority no longer remains; merely from the incon- 
venience that ariſes from the whole power of the corpora- 
tion falling into the hands of two or three individuals, 
Such conſequences may. be an argument of the pernicious 
| tendency of ſuch inſtitutions, and may be a good reafon 
for the interpoſition of the legiſlature; but cannot juſtify 
a judicial departure from the natural conſtruct ction of the 
proviſions of a charter. 
WHATEVER weight theſe obſervations tight have had 
if the ſubject had been new, we mult now, however, be 
ſatisfied to ſtate the law as it appears to be ſettled by the de- 
cided caſes: 

FIRST. That in all caſes, either of a definite or inde- 
finite body, when a corporate aſſembly is once duly formed, 
the concurrence of the majority of thoſe aſſembled is ſuf- 
ficient, whatever proportion that majority may bear to the 
whole corporate body. 

SECONDLY. That where no mention is made of the 
| major part, either in the cafe of a definite or indefinite 
body, any number duly aſſembled, however ſmall, is ſuf- 
ficient to form a corporate aſſembly. 


(a) Vid. ante, 327, V. finem. 
|  "FHriRDLY. 
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TRI. That where mention is made of the major 
part, in the caſe of a definite body, no corporate aſſembly 
can be compoſed of leſs than a majority of the number 
when compleat ; and conſequently, that when the num- 
ber is reduced below that majority, the power of aCting is 
at an end. | | 
 FouRTHLY. That in the cafe of an indefinite number, 
the clauſe of the © major part” has no Operation: and, 
LasTLY. That the words “ for the time being” have 
no operation in the caſe either of a definite or indefinite 
body | | . 3 
WII reſpe® to the head of the corporation, there was 
this difference between a corporation aggregate of one per- 
ſon capable and many incapable, and a corporation aggre- 
gate of many perfons capable, that in the former, as in the 
caſe of abbot and convent, there muſt have been the con- 
currence of the major part, and of the head beſides, be- 
cauſe the abbot only acted with the confent of the major 
part of the reſt ; but in the latter, as in the caſe of maſter 
and fellows, or mayor and commonalty, the head is but a 
member of the acting part, in the ſame manner as any 
other individual; and therefcre, without a particular uſage, 
or the expreſs proviſion of a charter, he has no caſting 
voice (a), | RE | 
By the local ſtatutes of Clare-Hall, in the univerſity of 
Cambridge, it is provided, that the perſon © in quem ma- 
giſter et major pars ſociorum convencrit, pro ſocio habea- 
tur.” Mr, Jennings was choſen by eight of the fellows, and 
another was choſen by ſix, and the maſter of the hall, Dr. 
Blythe, who gave his vote with the fix. Dr. Blythe re- 
fuſed to admit Mr. Jennings, on a ſuppoſition that his con- 
currence was neceſſary to the election; the matter coming 


() Per Holt. 7 Mod. 12. 12 Mod. 232. - 
before 
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before the Court of King's Bench, on the : applica tion of 
Mr. Jennings, that court is reported to have ſaid, they 
were of opinion that the maſter had only a negative vote 
in this caſe (a). What is meant by this it is difficult to con- 
ceive; if it be meant that the maſter may refuſe his con- 
ſent to the election of the majority, the word Sonly” is 
improperly introduced; if it be meant that the muiter can 
only give a caſting vote in caie of an equality, his vote 


i e . BE if 1 2 
annot be called a negative one; if it by meant that he and 
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power of: refuſin: 11450n to the candidate cholen by the 
greater number, though he himfelf may be in the minority: 
if this be the meaning of the court, it is very aukwardly 
- expreftcd, and RE like wiſe, inconſiſtent with the natural 
import of the clauſe: by that the maſter is diſtinguiſhed 
from che ©orcater part of the fellows,” and the ſeparate 
went «of the major part of the fellows” and * of the maſ- 
ter” ſeems to be required; ſo that if the maſter. do not 
conſent to the perſon choſen by the 8 of the fel- 
lows, they: mult chooſe another whom he ſhall approve. 
By a charter of incorporation, the mayor, recorder, and 
in his abſence the deputy 8 and capital burgefles 
el major pars eorundon, were impowered to chooſe capit 
Norgclſcs on this clauſe a quel Rios: aroſe, whether ti 
done by the mayor and majority of the burgeſies, without 
the preience of the recorder or his deputy, were good; and 
the court inclined to think they were good, and that the 
word *eorundem” referred not only to the capital burgeſſes, 
| but to the mayor, recorder, and capital burgeiies, as one 


(a) Rex v. Blythe. 5 Mod. 404. Mr. Jennings's caſe of Clair 
Hall. 5 Mod. 421. | 


„; ANA UM this were not 05 the 14:!01tion 
of 1604 words in-clarters as theſc, © of. whom the recorder 
ſh: ul be one,” would be uſeleſs and unneceſlary (a). 

By the choriers of the town of Deabigh, there are to 


* 


be two bailiffs, two alddermen, and twenty-five capital bur- 


gelles; and the direction, how the capital burgeſſes are to 
be clected, is in theſe words: © and if it happen that any 
of the ſaid capital burgeſſes die, or be removed, then it 
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ſent. Thus, where it appeared that an offiger was re- 
movable by bailiffs and burgefles, or the greater part of 
them, of whom the bailiffs to be two,” and it was ſaid 
in the return to a mandamus, that he was removed by the 
bailiffs and burgeſſes, the bailiffs being then preſent, the 
court held, that if the actual conſent had been required in 
this caſe, their conſent ſhould be intended, either as actually 
given, or as included in that of the major part: but they 
held that it was not required; for that, as in all corporate 
acts, the act of the majority is the act of the whole, ſo the 
bailiffs being the head of the corporation, nothing could 
be done without their preſence, though it had not been ex- 
preſsly required, and its being ſo required did not render 
their concurrence neceſſary DES | | 
WHERE the head office of a corporation is filled 1 
more than one perſon, as in the caſe of two bailiffs, and 
any corporate act is directed to be done by the two bailiffs 
and the other members of the corporation, or the major 
part of them; in ſuch a caſe, though it be not neceſſary 
chat the bailiſfs or either of them ſhould make part of the 
majority concurring in the act, yet the preſence of both is 
abſolutely neceſſary: becauſe both fill but one office. 
Tu corporation of Malden, when full, conſiſted of 
two bailiffs, ſix aldermen, and eighteen capital burgeſles : 
the clauſe which directed the election of aldermen was in 
theſe words, © that the bailiffs and capital burgeſſes, or the | 
major part of them for the time being,” ſhould ele& the 
aldermen.—One Smart was choſen alderman at a corpo- 
rate meeting, where Jonas Malden and Charles Malden 
preſided as bailiffs. Charles Malden had not been pro- 
perly ſworn into the office of bailiff, for which reaſon 
judgment of ouſter was afterwards given againſt him in an 


(a) 1 Id. kom. 1236, 1237. 2 Salk. 434, 435. 
information 
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| ien in the nature of quo warranto: it was there 
fore made a queſtion whether Smart's clection was goods 
as in reality one bailiff only preſided at the meeting. It 
was agreed, that if 2 bailifts had preſided, the aſſembly 
would have been good, and that an election by a majority 
of the whole body aſſembled would alſo have been good; 

but it was contended that the election in the preſent caſe 


was void, and the court was of that opinion, becauſe the 


two bailifts made but one officer. They conſidered the 
caſe in the ſame point of view, as if the head officer had 
been a mayor. 

WHERE the proviſions of a char ter direct that the new 


mayor ſhall be ſworn before his predeceſſor, the preſence of 


the latter is not ſufficient; there mult alſo be his ent; at 
leaſt nothing muſt appear from whence his ent is mani- 
feſt. By the charter of New Romney, the new mayor 
was to be ſworn before his predeceſſor. At the election 
there were two candidates, Ellis and Whitwick ; Ellis had 


the majority, notwithſtanding which the mayor ordered 


Whitwick to be ſworn : the town clerk read the oath, and 
both Ellis and Whitwick laid their hands upon the book 
and kifſed it. On a trial of the iſſue, whether Ellis was 


; duly ſworn, the judge ruled that he was not; for that there 


was no difference between being ſworn by the mayor and 


before him, and that as it was to be his act, his aſſent muſt 


go along with it (a); and on a motion for a new trial, the 
court were of the ſame opinion. 


(4) Rex v. Ellis, 2 Str. 994. 
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SECTION VII. 


Of the regularity of corporate proceedings, 


Every corporate act muſt be Jous in a corporate aflem 
bly, properly conſtituted and d uty aſſembled. Of the pro- 
per conſtitution of a corporate aſſembly ſomething ha; 
been ſaid in Be preceding fection, and ſomething flirt ther. 
will be ſaid in the preſent; but the firſt object of conſider- 
ation is that os duly aſſembled. This depends on the 
members having had ſuch notice of the meeting, as t 

nature of the aſſembly itſelf, the time of it its being held, 
and the nature of the buſineſs to be tranſacted, require. 

WukEN a corporate act is to be done not on 2 charter 
day, and by a ele? number, all the members who, by the 
conſtitution of the corporation, compoſe the the. ex. 
cept thoſe who have abſolutely deferted the town, ſhould 
have notice that ſuch particular aſſembly is to be held fe. £ 
the purpoſe of doing ſome corporate act, though it b E: 
not in general neceſſary that the particular buſineſs ſhou't 


— 


be ſpecified. And where there are different aſſemblies in 


- 
% 


corporation with diſtinct powers, and all the members 6: 


the ſmaller aſtembly are members of the more numerous 
if the more numerous aſſembly be ſummoned to incet 70 
exerciſe the powers lodged in them, thoſe who are member- 
of the ſmaller aſſembly cannot ſeparate from the 1 and 


exerciſe their diſtinct powers: but there muſt be a "at 


mons ſor that purpoſe of the ſmaller aſſembly by tv! 
IE corporation of the city of Carliſle conlified 455 
mnmiayor, aldermen, ba zilifls, and capital citizens, Who to- 


gether ſormed the common council, and had the power o. 
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then, that the others IEOuld procee d to act as mayor and 

aldermen only, when they afte:noied as meinbers Or the 
(4) Pratt, 

: common 
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common council? What confuſion would this make in 
the city of London, if, when the whole body was aſſembled, 
they ſhould ſuddenly draw off into different parties, and 
execute their diſtinct powers? | 
Some difference ariſing on a collateral point, the matter 
was adjourned; but afterwards the Chief Juſtice delivered 
the opinion of the court, that the removal in this caſe was 


not regular, and that there ought to have been a ſummons 
for the mayor and aldermen to meet in their diſtinct capa- 


city (a). : 
Ther corporation of Appleby conſiſted of a mayor, 


twelve aldermen, and fixtcen common councilmen, beſide 
the freemen at large: the mayor was to be choſen by the 


common council out of the aldermen, and the common 


councilmen likewiſe by the common council out of the 


freemen : the members uſed to be ſummoned to meet for 
the election of a mayor, by order of the old mayor, not 
on any fixed day, but ſome time about Michaelmas : on 
the 26th of May, 1674, an order was made by the mayor, 
aldermen, and common councilmen, that they ſhould for 


the future meet on the Monday before Michaelmas day, 
every year, to chooſe a mayor: on other days for filling up 
vacancies of aldermen or common councilmen, the mayor 


uſed to ſummon the body, and they never uſed to meet 
without ſuch ſummons ; when they met, he acquainted 


them with the vacancy, . and with the occaſion of the 
meeting : on the 23d of September, 1723, being the Mon- 
day before Michaelmas, the mayor, eleven aldermen, and 
fifteen common councilmen met in the Moothall : the 


mayor declared their meeting was to elect a mayor; on 
which ſome of the common council ſaid, there was a va- 
| cancy of an alderman and common councilman, and they 


(a) Rex v. mayor of Carliſle. 1 Str. 38 5. 
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would firſt proceed to {ill up thoſe vacancies : the mayor 


replied they were filled up; on which vine of the com- 
mon council withdrew into the council chamber, the other 
tix ſtaying in the moothall with the mayor; the nine elected 
2 common councilman, ſigned a paper purporting their 


election, brought it into the moothall, tendered it to the 


mayor, and deſired him to ſwear the perſon they had 


choſen. On a trial at bar, on the validity of this election, 
it was attempted to be proved, on behalf of the plaintift, 


that it was uſual to fill up vacancies on the Monday before 
Michaelmas, before the election of the mayor; but only 


one inſtance was given in evidence of ſuch a thing having 
been done; and that was but two years before the election 


of the plaintiff; and it did not appear but that the mayor 
directed the going to that election, and that all the com- 
mon councilmen then living were preſent and conſenting. 


But all the witneſſes agreed, they never knew, before this 


time, an inſtance of proceeding to fill up a vacancy, with- 
out the mayor's ONE: the e and directing them 
to proceed to fill it up. | 

Tu counſel for the defendant contended, that on this 
evidence the plaintiff's election was void; for that this 
being a corporation by preſcription, the right and manner 
of election was to be governed by the uſage; that for the 
election of aldermen and common councilmen at any other 


time but this Monday before Michaelmas, it was agreed. 


chere ought to be a preceding ſummons from the mayor 


tor the corporation to meet; that it had been the fame in 
he caſe of the election of a mayor, till the order in 1674 3 


and that that order did not affect the preſent caſe; that the 
may 0's pre fence being neceſiary at the mee ting, he gught 


to pre Ae, though he had no vote; that as this Was not a 


day e ppointed for chooſing common councilmen, and no 


FI - | ſummons 
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| ſgnmons had been iſſued for that purpoſe, part of the 
common council, though the major part, could not elect 
to bind the reſt. The court were unanimouſly of opinion 
that the election was void, for the reaſons thus ſuggeſted 
in behalf of the defendant; and that this caſe was almoſt 
the ſame with that of Poulter, immediately preceding (a); 
. which it certainly was in the circumſtance of the fame body 
poſſeſſing diſtinct powers, and attempting to act in one 
capacity, when they were ſummoned to act in another. 
Ix one place (Y) it is ſaid, © that if all be preſent, though 
by accident, and without notice, their acts, * done by 


Unanimous conſent *. will be good; but that the acts of a 


majority preſent by accident will not be binding.” 

IN another (c) it is ſaid, ©that wherever notice is given 
for one particular buſineſs only, no other buſineſs can be 
tranſacted, leſs the whole body be preſent, and every one 
conſent:“ which implies, that if all be preſent and con- 
ſent, their acts will be good. | 

Trs propoſition, 00 that if all be Feten by ide, 


or in conſequence of a ſummons to attend on oe particu- 


lar buſineſs, the- acts done by unanimous conſent will be 
good, receives fome countenance from what fell from the 
court in the caſe Sir Chriſtopher Muſgrave againſt the 
mayor of Appleby (4). | 


In this caſe iſſue was Joined on the queſtion, whether 


the plaintiF was elected mayor, and a trial at bar was 
granted. —It was admitted that, by the conſtitution of the 
borough, the mayor was to be choſen out of the aldermen, 


and that the validity of the election depended on the quel- 


(a) NMachell v. Nevinſon, mayor of Appleby. 5 Raym. 1355. 


r. Lord Parker, in Rex V. e Hil. 1 G. 1, cited 
by Ld. Hardwicke. B. R. II. 151. 
(c) 1 Barnard, 80. (4) 2 Ld. Raym. 1358. 1 Str. 55 
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time of night, nor in that manner ;* 
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tion, whether the plaintiff was an alderman? And on 
evidence the fact appeared to be thus. The right of elec - 


tion was in the common councilmen alone, except in the 


caſe of their being equally divided, when the aldermen 


had a right to vote. The mayor had invited ſome of the 
common council to a tavern, to treat Sir Chriſtopher 
Muſgrave, who happened to be there; the number of 
the common councilmen then living was fifteen; all of 
them but one being met, a gentleman in company acquainted 
them, that one of the aldermen had reſigned the day be- 
fore, and produced his reſignation ſigned and ſealed, and 
then propoſed that they ſhould chooſe Sir Chriſtopher to 
ſucceed him : he then aſked every common councilman 


preſent, who all conſented, except Dean, Barnes, Robin- 
ſon, and Lamb, of whom the firſt oppoſed the election, 


and the three latter ſaid, © it was not convenient at that 


9 


on vrhich the mayor 


propoſed to adjourn to the moothall; to which Barnes re- 
plied, it was. not necellary to give Sir Chriſtopher that 


trouble, if all were agreed; to which Lamb and Robin- 
ſon ſaid nothing, and Dean, as he ſwore on the trial, was 
not afterwards aſked whether he confented.— The mayor 


{ent for the books, and Sir Chriſtopher was entered and 


{worn into the office of alderman. None of the common 
councilmen preſent knew any thing of the vacancy till 


they were told it at the meeting; and Reſbrook, Who was 
not preſent, was told of it as he came along, and that Sir 


. Chriſtopher was ſworn in: after he came, nobody aſked 


him for his approbation. The common counciumen were 


not called over one by one by the proper othcer, nor 


were they ſeparate from the aldermen; both of Which 
were uſual on ſuch elections. | 
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ON this evidence the jury found a verdict for the plain tiff 
to the great ditlztisfaction of the court, who conſidered 
the election as void: becauſe, there having been no previous 
ſummons, the body was not corporatcly aflembled ; and 
where that was not the caſe, it was 8 neceſſary that 
|! All vcho had a right to vote ought to be preſent and expreſsly 
aallent: but this was an election obtained by ſurprize, and 
conſequentiy void (4). | 
From the manner in which the court here wrote) 
themſelves, it may ſeem that they thought the election 
would have been good if all had been preſent and aſſented: 
it may, however, be remarked, that even in that caſe, the 
election would ſtill have been liable to the objection of ſur- 
prize; and that it docs not appear to have been cver ſo- 
lemnly determined that ſuch an election, or any other act 
done under ſimilar circumſtances, is good. — The whole 
that can be concluded from ſuch expreſſions of the court is, 
that in the caſe of ſuch accidental meetings, they would at 
| leaſt require the preſence and unanimous aſient of all who 
had a right to attend; but it does not follow, that, if thel- 
circumſtances had concurred, they would have Gete! "mined 
the act to be valid. 
WHERE a ſummons is neceſſary, it is not ſuflicic t that 
f | the uſual and general orders be given to the ſummoning H 
| __ officer; the latter muſt actually do every thing he potlibly Wt 
can to {ſummon all the members of the ſelect body. | 
AI the caſe of Kynaſton, an alderman of Shrewſbury, it 
15 was found by ſpecial verdict, that he was removed from F 


98 Oflice at an aſſembly held to do the buſineſs . the cor- 3 
poration; but that Corbet, one of the alder men, having Wl 
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ö Ji 
then a houſe and family in the town, was not preſent at 
the aſſembly, nor was ſummoned to be there, though the 
mayor had given the uſual and general orders that the alder- 
men ſhould be ſummoned ; that the ſun nmoning officer had 
not, in fact, ſummoned him, nor endeavoured to do its 
having been informed, and believing him to be out of ſum- 
mone, and that he had accordingly returned him to be out of 
ſummons, as was uſual in the cafe of perſons who were abſent. 
Lord Hardwicke, aſter citing ſeveral of the cafes be- 


fore mentioned, obſerved, that it was a ſettled point, that 


« where corporate acts were to be done, not on a charter 
day, and by a ſelect body, there muſt be a ſummons of 
every member, except ſuch as had abſolutely deſerted the 


town” (a). He then faid, that the next. queſtion was, 


whether, in the preſent caſe, there was a good excuſe ſor 
not ſummoning Mr, Corbet ; it was, that the mayor gave 


the uſual and general order for ſummoning all the mem- 


bers; it was therefore contended; that he had done his 


duty, and that the ſubſequent default of the officer ought 
not to avoid the acts of the affembly. He did not, how- 
ever, ice how any diſtinction could be made between the 


default of the mayor and that of the officer: the rule was, 


bot there mult be an actual ſummons; and be the de fault 
where it might, if a perſon who had a right to give his 
vote was not ſummoned, the conſequence was the ſame; 
and though the corporation was affected by the officer's 

neglect, yet the inconvenience ariſing from that, was not 


fo great as the inconvenience on the other ſide would be; 


Yr”. 


for the corporation themſelves might do over in What 
TOY + ; : * » £7 i | , 
might be faulty from the neglect of hats MEE - but if 


8 5 5 » a 1 - 25 
their acts, under theſe circumſtances, were eſtabliſned to 
. Dong * d „Nr 
be good, the inconvenience was irretricvable, and a doo: 

(a) Vid. ante, 430. | 
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was opened to great colluſion : as to the officer's informa- 


tion and belief that Mr. Corbet was out of ſummons, that 


neither was in itſelf an excuſe, nor would it even have 
been admitted as evidence. e 
Bur it had been ſaid, that the aſſembly were cular. in 
what they did, becauſe they ought to give credit to their 
officer's return, which was, that Mr. Corbet was out of 
ſummons : it was true, indeed, that courts of juſtice were 
bound to give credit to the returns made by their officers, 
and that their officers might be puniſhed for a falſe return; 
but the law could take no notice of the proceſs and return 
of this aſſembly; or if it could, this was only a return 
that he was out of ſummons, which the court could not 
underſtand, unleſs it were more certainly explained, as if 
it had been ſaid that he was at London, or at ſome other 
place; but even that would not have been ſufficient, be- 
cauſe the court could not proceed on what was faid by the 
officer: the circumſtances of the preſent caſe were ſtrongly 
againſt the return: the jury had found that Corbet had a 
houſe and family in the town, which made an end of all 
excuſes; for to the purpoſe of ſummons, he was, by this 
circumſtance, reſident; and in all cafes where an excule 
had been allowed, the party not ſummoned had ceaſed to 
be an inhabitant : but in this caſe, the inhabitancy required 
by the charter was, that he ſhould reſide by himſelf or fa- 
mily, which the jury had expreſsly found him to do (a). 
Ir has been ſaid, that though the aſſembly of a ſelect 
number held t on a charter day, be irregular, unleſs every 
member within reach of ſummons, be actually ſummoned, 
yet that in the ſummons it is not neceſſary to ſpecify any 
* act (5). However well founded this may be, as 


(a) Rex v. mayor, e and aſſiſtants of the town of Shrewl- 


bury.” B. R. H. 147-152. (5) Per Eyre, J. 1 Str. 386. 
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applied to the ordinary buſineſs of the corporation, it ſeems 
that, in the caſe of an amotion of a corporator, a general 
nſmmons to every member is not ſufficient; but that it is 
neceſſary to mention, that it is intended to conſider the 
| queſtion of removing the particular perfon; perhaps even 
that will not be ſufficient, but it may be neceſſary to ſtate 


the cauſe of his intended amotion. This, however, does 


not appear to be fully ſettled, for in the caſes where the 
amotion of members has been held irregular for want of 
proper ſummons, the determination has generally pro- 
ceeded on the circumitance of there having been. no ſum- 


mons at all. 


Ix the return to a mandamus, ebe to the mayor, 


paige and common council of Liverpool, to reſtore one 
Clegg to the office of common councilman, from which 
he had been removed, it was ſtated, “ that the common 
council conſiſted of forty-one perſons, and no more; that 
the power of amotion was in the mayor, bailiffs, and com- 
mon council, or the greater part of them, in common 
council afſembled ; that on the firſt of February, which 
was not alleged to be a charter day, the mayor, bailiffs, 
and twenty-ſix of the common council by name, in due 
manner, met and aſſembled in common council within the 
faid town of Liverpool, in the council chamber of the ſaid 
town, and then and there duly held a common council of the 
faid town, concerning divers matters and buſineſſes relating 
to the ſaid town, and the good regulation and government 
thereof:” it then ſtated particularly all the proceedings relat- 
ing to the amotion of Clegg, and the cauſe of that amotion. 


OxE objection to this return was, © that, ſuppoſing 


this feleft body to have authority to remove, to which no 
objection had been made, and conſidering the cafe abſtract- 
edly from the particular cauſe of the preſent amotion, yet 


EIN BE it 


44.0 | THB X 


it did not appear that the conſtituent members of the body 


vrho made the amotion were ſummoned at all to this meet- 
ing: whereas, it not appearing to be a meeting directed 


Z 


by the charter, there ought to have been-a ſpecial, or at 


leaſt a general notice given to each individual member of 
it, that there was to be ſuch a meeting.” | 
As to this point, Lord Mansfield ſaid, © t is certain 


that no ſummons of any of the m ;embers i is alleged in the 
return: whereas, if a ſelect number of a corporation have 
power to remove, and do remove at a meeting holden on a 


day not directed by charter, all that are within ſummons 


muſt be ſummoned ———=and it is not ſufficient to allege 


that they were duly, or in due manner, met and aſſembled: 


it ought to be expreſsly dg, that they were all ſum- 


moned.“ 

Drxisox, J. faid, © they ſhould have "REI which were 
their general days of meeting fixed by the charter. Here 
was an amotion by a meeting of a ſelec! number, who 


- ought, every one of them, to have notice when they are 


to proceed on particular buſineſs, whereas it is not here 


pretended, by any direct AI that they had any 


notice at all. 5 : 
FosTER, J. declared himſelf of the Ge opinion. 


8 They ought,“ he ſaid, « either to have ſet out an aſſem- 


bly on a charter day, or a general ſummons to the compo- 
nent members of the ſelect body who amoved.” But he 


ae, I cannot go ſo far as to ſay that a ſpecial ſummons 


was neceſlary, ſetting forth the particular buſineſs on which 


| they were to treat: Du I think a general tummons to every. 


member was neceſ{; ary.” 
Wirmor, J. ex pee himſelf thus; if the aſſembly 


be not holden on a charter day, or a general day of meet- 
ing, there muſt be a previous ſummons to every member, 
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either general or ſpecial : I rather think it ou ght to be Special, 


that every member may come prepare, and have an op- 
- portunity to give his reaſons to the reſt” {@). | 

ALL the cafes hitherto mentioned, have been of the 
meeting on a day not preſcribed by the charter or conſti- 


tution of the corporation, and of a feed? body: but the 
following caſe ſhews that a ſummons is equally neceſſary 
to conſtitute a regular meeting, at Icaſt for the purpoſe of 


removing a corporator, where that power is exerciſcd by 
the whole corporation. 

In the return to a mandamus, directed to the mayor, al- 
dermen, and burgeſſes of Doncaſter, to reſtore one Wilſ- 
ford to the office of capital burgeſs of that corporation, it 
was, among other things, ſtated, © that at an aſſembly of 
the mayor, aldermen, and burgeſles of the ſaid borough, 


neld in and for the ſaid borough of Poncaſter, in the guild- 
hall of the fame borough, on che 7th day of March, which 


was not alleged to be a charter day, they being fo duly aſ- 
ſembled for the good rule and government of the {aid bo- 
rough,” removed the pr oſecutor, ſetting forth the cauſe and 
the proceedings. 


THe objection to this eturn was the = with that 


taken in the caſe immediately preceding, © that the aflem- 
bly which made this amotion did not appear to have been 


legally holden : : it was an amotion inade by the whole body, 
not by a ſelect part; on a bye day, not on a charter day, and 


on a general (b) ſummons to mxet to tranſact the buſineſs 


of the corporation, not upon a particular notice to meet 


upon this particular affair, which it was contended ought 
to have been given to every member. — The caſe having 
been once argon, ſtood over for a further argument, and 


5 (a) Rex v. mayor, "> NES 2 Bur. 723-- 
(6) No ſummons at all is ſtated, 


when 


Aa 
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44 
when it was called for that purpoſe, the counſe] for the 


2 corporation gave up the return, on the ground, that this | 
was the fame objection which had prevailed | in the caſe of 


Liverpool (a). 

Tu objection to the regularity of the meeting, for 
want of a previous ſummons, in all the caſes in which it 
is taken, points at a diſtinction between a meeting held on 
a charter day, and one held on a day not a charter day.— 
This, however, is open to ſome obſervation. It is pre- 
ſumed, there are very few inſtances of a particular day 
being appointed by charter or preſcription for- the 


tranſaction of the general buſineſs of the corporation : 
when a particular day is appointed, it is generally for the 
pur poſe of ſome particular buſineſs, as the choice of an- 


nual magiſtrates : it can hardly ever be for the choice of 
magiſtrates for life, or for the removal of members ; be- 
cauſe the contingency on which ſuch acts may be neceſſary, 
cannot be foreſeen. Where a particular day is appointed 


for the general buſineſs of the corporation, the diſtinction 


may have place; but where it is appointed only for a parti- 
cular” purpoſe, I apprehend the ſame ſummons and notice 
are neceſſary to juſtify their proceeding to any other buſi- 
neſs on that day, which would be neceſſary on any other: 
thus, if a day be appointed merely for the election of a 
mayor, I apprehend the meeting held on that day cannot 
proceed to the choice of other officers, or the removal of 


aà corporator, without the ſame previous notice and ſum- 


mons which would have been neceflary in the caſe of a 
meeting held on any other day : and even in the caſe of a 
particular day appointed for the general buſineſs of the 


corporation, I doubt much whether they would not be 


neceſſary to juſtify o ſerious a proceeding as an amotion. 


(a) Rex v. mayor, &c, of Doncaſter. 2 Bur. 738=7 45. 
Ix 
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IN al the caſes it ſeems implied, that a ſummons is not 
neceſſary where a member is not reſident within the town: 
in the caſe of Grimes it was expreſsly ſo determined (a). 

n laid down (2) as a general rule, that where there is 
a uſual method of notice, that cannot be diſbenſed with, 
though there be an actual ſummons of all the members, 
and that where that uſual method is not obſerved, no act 
is good to which all, who have a right to notice, do not 
unanimouily agree on being all actually ſummoned. 

Tris was laid down in the cate of the freemen of Salt- | 
aſh, waich, as it appeared, was originally a borough by 
preſcription, and afterwards obtained a charter. This 
charter preſcribed no particular place tor the election; but 

the uſual place was the guildhall, and the % notice was 
the ringing of a bell; which ufed to ring at eight o'clock. 
at nine o'clock, and then to toll from ten o'clock to the 
time of meeting. The election, in queſtion, was not 
made at the guildhall, but at an inn within the town, on a 
bye day, and without the uſual notice; for no bell was 

rung on the occaſion. But all the electors who were in- 

| titled to notice, had perſonal notice of the meeting at the 

inn, and of the buſineſs intended to be tranſacted there: 

all the electors, but two, were preſent and unanimous in 
the election. The two abſent electors did not live within 
reach of the ſummons, and, therefore, it was contended 
they had no right to notice, nor -had any thing to do in 
this matter; and that this election was good becauſe, 


though the uſual notice was not given by the ringing of 
the bell, yet it had been ſupplied by other and better notice, 
and all whe were intitled to notice were preſent, and una- 


(a) 5 Bur. 2601. Vid. ante, 404. 
(5) Per Ld, Mansfield, with the aſſent of the court; 5 Bur. 2632, 
in Rex v. mayor et al. and Rex v. Tae freemen of Saltaſh. 
| | nimouſly 


5 "> 
Wh, 
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nimouſly concurred. - But Lord Mansfield ſaid, © thai 
nothing was more certain, than that there could not exiſt a 
valid election made on a bye day by ſurprize. That notice 
mult be given to every member who was within the limits 
of ſummons, and that perſonal ſummons mult allow reaſon- 
able time to the perſon ſumraoned : but this was where no 
other method of ſummons or notice, as by a bell or a horn, 
was eſtabliſhed. Here, by the uſage (a), the notice muſt 
be given by perſonal ſummons to thoſe who were within 
the limits of the borough ; but that was only part of the 
uſual notice: there mult alſo be a bell rung at eight and 
nine, and then tolled from ten to the time of meeting. 
This could not be diſpenſed with, unleſs every ſingle mem- 
ber were preſent and conſented to wave it. The want of | 
it vacated the election.“ 

WHERE it is intended to 1 remove any of the "IP a or 
officers of a corporation, it is, in general, abſolutely ne- 
ceſlary, not only that he ſhould be ſummoned generally to 
attend; but he muſt have a particular ſummons to attend 
and anſwer the particular charge alleged againſt him; for 
it would be highly unjuſt, upon a general ſummons, to re- 
move a man for particular offences, which he may have had 
no opportunity of preparing to anſwer (b). 

Bur there may be particular circumſtances, under which 
the ſummons may be diſpenſed with. Thus, favs Holt, 
C. J. (e) © a man ought not to be disfranchiſed until he has 
been heard in his defence, on notice and preparation, and 
notice is only neceflary for that purpoſe. Therefore, if a 
man be charged in plenis comitiis, and ordered to prepare 


(a) This, however, does not appear by the report of the caſe. 
(6) James Bagg's caſe, 11 Co. 99. 3. Glyde's caſe. 4 Mod. 33, 37- 
(c) Rex v. Chalke, 1 Ld. Raym. 225, 6. Same caſe by the name 


of mayor and burgeſſes of Wilton, 2 Salk. 42. 


by 
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by ſuch a time, this will be good, though there be no ac- 


tual ſummons, becauſe if the party he heard it is ſuffi- 
- cient.” 2 . | 

Ir a party be charged with a particular offence in one aſ- 
ſembly, and ordered to prepare for his defence, he cer- 
rainly cannot complain of w:unt of notice; but it ſeems 
very doubtful whether his being charged and anſwering 
in the /ame aſſembly will cure the want of notice, — Holt, 

indeed, goes on to ſay, that © he remembered a caſe, where | 
the return. was, that the party disfranchiſed, being in 
common council, was examined touching ſuch and ſuch 
affairs, and not being able to give a ſufficient anſwer, was 
disfranchiſed. And in the caſe of Serjeant Whitaker, 
recorder of Ipſwich, he uſes ſimilar expreſſions. Among 
Other miſdemeanors imputed to the ſerjeant, one was, that 
he had not attended his duty as recorder at the ſeſſions of 
the peace, and the notice to attend and ſhew cauſe why he 
ſhould not be removed from his office, as far as it related 
to his non- attendance there, was in theſe words: © why 

you did not, by your attendance, aſſiſt Mr. Bailiffs, and 

other her Majeſty's juſtices of the peace for this town, at 
the motehall, in Ipſwich, on the 14th of January, 1702, 
and alſo on the Sth of April following, at which times and 

place there ſhould have been the general quarter ſeſſions of 
syer and terminer, and gal delivery, holden for this town, 

according to the ſeveral uſual proclamations publicly made 
tor that purpoſe, you knowing that, by the charters of this 

town, uo ſeſſions of the peice could be holden for this town, 

without the actual” preſence of the bailitfs and recorder 
thereof.“ It was alleged, that orders had been given that 
this notice chould be delivered to the ſerjeant, “and that 
notice chould be given him to an{wer to the ſaid matters ſo 
45 aforclaid objected to him, and to ſlew cauſe on the 8th 


of 
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of - September next following to the bailiffs, bees and 


commonalty, why he ſhould not be diſcharged from his 


office of recorder, for the faid miſdemeanors in his ſaid 
office; that the ſeveral notices in writing were delivered to 
him on the 1ota of Auguſt, 1704; that on the 8th of Sep- 
tember the {erjeant appeared before the bailiffs, burgeſles, 


and commonalty, at the motchall, and there the ſeveral 
charges being objected to him, he anſwered, that as to his 
non: attendance at the ſeſſions of the peace, he ought to 


have been ſent for when they were ready; and as to the 


other articles, declared that he was not bound to anſwers 


and abſolutely refuſed fo to do:“ on which they proceeded 


to remove him from his office. To theſe proceedings it 


was objected, firſt, that there was no time appointed by 


the notice, when he ſhould appear to anſwer to the matters 


charged in the notice; to which it was anſwered and re- 
ſolved, that the ſerjeant appearing, and being charged and 
anſwering, ſupplied the want of notice both of the time 
and of the offence: and the Chief Juſtice ſaid, © that in 
juſtice, convenient notice ought to be given for the party 
to prepare for his defence, but he might wave that, if he 
would,” It was likewiſe obſerved, that it appeared in the 
preſent caſe, that notice of the day was given, and that in 


writing, it being ſaid, that the ſeveral notices in writing 


were given to him; though the Chicf Juſtice faid, “ the 
notice of the day might be well enough given by the ofli- 
cer by word of mouth.” In the ſecond place it was ob- 
jected, that in the notice he was not charged for not hold- 
ing a ſeſſion of the peace, but of oper and termirer, and 
gaol delivery; and that if he was not charged with it 
though he did anſwer it, his anſwer was impertinent, and 
would not help the want of notice: he had notice of one 
charge and anſwered to another: for that the words, “the 

| aforeſaid 


* 


of * SO n 
EF 1 4 es 

Et gt on —umũ. Ce tao eo 

WS / ITS EE TS Tp SING . Nn f 
FFF 2 r 1 . 

ES OE ns Io . nt es 
7 EN — 


3 
e 
e 


9 * 
l 

£ IH ESL 

* ** . 1 . 

F 

eee RE * 


© 


. 
N 
r 
8 
2 : 
. 


LES 8575 
e e 


OF CORPORATIONS. CP, 
aforeſaid ſeveral miſdemeanors,” muſt, or, at leaſt, might 
be underſtood of thoſe mentioned in the notice, and that 


was ſufficient to vitiate the return, which being to juſtify 


turning a man out of his freehold, mult be preciſely certain, 

and could not be aided by intendment: to which the court 
agreed, and granted a peremptory mandamus to reſtore the 
ſerjeant to his office (a). 

Ir is not eaſy to reconcile the event of the caſe with 
what is reported to have been ſaid by the Chief Juſtice 
and the court, © that the ſerjeant appearing, and being 
charged and anſwering, ſupplied the want of notice, both 
of the time and of the offence,” and © that he might wave 
the notice if he would.“ The ground on which the pe- 
remptory mandamus was awarded, was, that one ollence 


was ſpecified in the notice, and that he was charged with 
another when he appeared: how is this to be reconciled 
with the propoſition, “ that appearing ang anſwering ſup⸗ 


plied the want of notice of the offence ?* 
THAT a man may wave any thing which the law has in- 
tended for his benefit, is a general propoſition which can- 


not be denied; and as previous notice of an ofence charged 
againſt a party, is given him only that he may come pre- 


pared to defend himſelf, he may, no doubt, diſpenſe with 


it. But if he be preſent accidentally. at a mecting, and 
anſwer immediately, or be unable to give any anfwer, to a 


charge made againſt him, of which he had no e 
notice, is it from thence to be concluded that he 
ty of ſuch notice? I apprehend that 1 icls 


aves the 
could cure the want of notice, than an 2xpr./ declaration 
o the party, that he conſented to anſwer without it.— 
this point, however, does not appear to be abſolutely 


4 


(a) Scrieant Whitaker's caſe, 2 Ld, Ravm. 1240. 2 Salk. 435. 
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ſettled. In the ca of Clegg (a) before mentioned, it va: 
ſtated, that the mayor and bailifts, &c. were duly aſſem- 
bled in common council- and there duly held a com- 
mon council concerning divers matter relating to the 
town < and that the ſaid Joſeph Clegg was then and 
there preſent at that aſſembly: and that in the fame aſſembly 
an information and charge were exhibited againſt 
him; that he then and there had perſonal notice of the 
ſaid information and charge and confeſſed that it was 
true — and that being aſked what he had to ſay in his de: 
fence, why he ſhould not be removed from the office of 
one of the common council of the ſaid town, for the cauſe 
aforeſaid he did not then, or at any ter time before 
his removal- deſine =y further time to be allowed. 
him to make his defence and did not -- allege, or 
oſter to that aſſembly, any cauſe whatſoever why he ſhould 
and that therefore the ſaid aſlembly 


9 
Li 


not be removed- 
did then and there duly diſcharge and remove him 


Ir was objected, that here was no previous ſummons to 
Cleg gg to come prepared to meet this particular charge; 
and that his being caſually preſent in the general diſchar 
of his duty to the corporation, would not cure the defect | 
on the other hand it was contended, that as he was preſet, 
heard the charge, admitted the fads, and defired no furtlie: 


. 


| time, this Was ſufficient. 

LORD Mansfield and Mr. Juſtice Wilmot ſaid nothin: 
as to this objeRion, becauf * the return was bad on other 
accounts. | 

Mx. Juſtice Deniſon ſaid, © he thought the party him - 
ſelf ought to have had previous notice; but that as ther 
were many other objections, he would not meddle wich 
that. : 


— 
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Ms. Juſtice Forſter expreſſed himſelf to this effect: 
« 35 to this objection, I will not ſay much upon it. But a 


man ought not to be diſpoſſeſſed of his freehold, without 
having a proper opportunity of making a defence to the 


charge on which he is removed from it. He could not be 


prepared, in the preſent caſe, to defend himſelf againſt this 
particular charge; he ought to have been appriſed what it 
| was to be. There might be an opportunity taken when 
there was a thin meeting, and when all his friends were 
| abſent, who would perhaps have been preſent, if he had 
any notice of this, or even of any charge againſt him. 


In the caſe of Wilsford (a), a ſimilar ſtatement was 


3 and nearly the ſame objection taken, and the ſame 


anſwer given; but as the matter was given up on another 
objection, the court do not ſeem to ans ſaid any thing as 
to this. | | 

WHERE a perſon is removeable for b thets 
is no neceſſity to ſummon him before he is removed, be- 
cauſe he has abdicated the town and is out of the reach of 
ſummons (b). But if he be removeable fox non-attendance 


at the corporate aſſemblies, he muſt have had perſonal 
notice to attend, and that his preſence was neceſlary ; the 
uſual notice of the intended meeting will not be ſufficient, 


unleſs that wſual notice be perſonal (c). > 
WHAT acts a corporation muſt do by deed under its 


common ſeal, when conſidered in its relation to the public 


(a) Rex v. mayor, &c. of Doncafter. 2 Bur. 733, ante, 441. 


| (b) Comb. 198, 270. I Show. 259, 260, 364, 365. Reg. v. Tru- 
body. 2 Ld. Raym. 2275, cited Doug. 152 (157), vid. Style, 1751, 
446. Palm. 451. 1 Sid. 14, 15. 2 Sid. 97. Forteſc. 205. 


(c) Vid. Rex v. Richardſon, 1 Bur. 517, 527; 540. 
G g _— at 
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at large, has been ſhewn'i in the laſt chap els): it is to be 
obſerved here, that nothing which is there ſaid applies to 
any act relating to its internal conſtitution. 
A MAN may be conſtituted a burgeſs, or appointed to an 
office, by decd under the common ſcal, and then he ou ght 
to be diſcharged in the ſame manner: but where the party 


js conſtituted or appointed by election, nothing more is e- 
quired than an entry in the books of the corporation; and 


he may be diſcharged by an order entered in the lame 
manner (S). a | 

So, where an office is granted by deed, the re ofiqnatic #7 
or ſurrender ought alſo to be by deed; but where an officer 


is appointed by election, the corporation may accept his 


reſignation or ſurrender by parol before them: “ if, in- 


deed, ſays Holt, a man ſpeak at large, and ſay he will 


be no longer alderman, &c. that ſignifies nothing: but if 


he come in an open aſſembly of the corporation, and there 
reſign his office, declaring that he will not continue in it 
any longer, and deſire them to accept his reſignation, and 
they accept it and elect another in his 
good relignation” (c). 

ArD, in the caſe where a reſignation: ought to be by 
decd, it is ſufficient, in legal proceedings, to ſay, that the 
party reſigned, or that he reſigned in due form, without 
ſhewing that it was by deed ; for if that be neceſlary, it is 
——_ (%. 


room, this is a 


000 Ante, p. 3 
(6) Per H 1 olt, 1 Ld. Ra ym. 226, in Rex v. Ch: ke. 
3905 In 5 Mod. 2.57, 


S. C. Carth, 
called Rex v. mayor, &c, of Wilton. 
Id. Raym. 563. 
Tg 
(4 Vid. 1 5 Sid. 14. 


Rex v. mayor, &c. of Rippon. S. C. Salk, 
mayor; P} 
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Wu a corporate aſſembly ts duly ſummoned, and the | 
members met, the next requiſite is, that the proper per- 
ſon preſide; unleſs this be obſerved, there are Og: acts 
which will be void, | 

A DISTINCTION is made betting a mere uſurper, and 
an officer de facto an uſurper is a man who, without any 
cur of election, gets poſſeſſion of the office, and acts in 
it; and the mere circumſtance of being ſworn into the 


office makes no difference: but to make an officer de facto, 


at leaſt. the erm of an election is neceſſary, though, on 


legal objections, it may afterwards be overturned. Not- 


withſtanding this diſtinction, however, in point of form, 


it is doubtful whether there be any in the effect. 


SOME acts, it is admitted, may be good, if done by a 
mayor de facto, or under his authority; but it does not ap- 
pear whether the /ame acts would be good if done by a 
mere uſurper : ſome acts are certainly 914 if done by an 
uſurper; and probably ſo if done by a mayor de facto. 

1 HOSE acts which are good if done by a mayor de facto, 
or under his authority, are thoſe which he may be compelied 
to do, in favour of a perſon who has a precedent right to 
have them done. All voluncary acts, not nece{jary to carry 


on the buſineſs of the corporation, ſeem to be void, whe- 


ther done by an uſurper or a mayor de facto, or under the 
authority of either: ſome neceſſary acts, too, Are certainly 


void, in both caſes (a). 


Ix the caſe of Ky naſton, before mentioned (5), it ap- 


- peared, that by the charter it was ordained, that the ſenior 
alderman, who had not been mayor, ſhould, in cafe of a 


(a) via. And: 116, 117. B. R. H. 150, and ante, page 312. 
What is ſaid her e does not apply to acts in which A are intereſted. 


(5) Vid, ante, Page 436. 


So vacancy, 
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vacancy, be appointed to that office; that 3 on 

the 25th of Auguſt, 1732, was the next ſenior alderman 

| who had not been mayor, but that he did not then reſide, 
nor had in perſon or with his family reſided in the town for 

| three years before; that Floyd was the next ſenior alder- 
man to Kynaſton, and was in fact elected mayor in that 

year, took the mayor's oath, was admitted to the office, 

exereiſed it for a year without interruption, and preſided in 

the aſſembly which removed Kynaſton. One queſtion = 

was, whether Floyd was lawfully choſen mayor, or whe- 5 

ther he was only mayor de facto; and another, whether, Me 
if he was only mayor de facto, the amotion of Kynaſton, 

by an aſſemby at which Floyd preſided, was valid. Lord 

Hardwicke, in delivering the opinion of the court, ſaid, | 

that if the aſſembly had been properly ſummoned, they 

| mould then have been obliged to have coniidered theſe 
'\ 5 points, which were matters of very great conſequence; 
the firft to the town of Shrewſbury in particular, and the 
other to all the corporations in England; but that, as there 
was no difficulty on the queſtion of the ſummons, it was 
unneceſ{iary to enter into the conſideration of them at that 
time, So that the validity of an amotion by an aſſembly at 

which a mayor de facto preſided, was left undetermined, 


= 5 A information, in the nature of quo warranto, being 
ied againſt one Liſle, to ſhew by what authority he acted 

as a burgeſs of Chriſtchurch, it appeared by ſpecial verdict, 

4 that the mayor and burgegſſes, or the major part of them, 
2,8 5 had a power, at their will and pleaſure, to chooſe as many | 
_ burgeſſes as they ſhould fee oecaſion, at the nomination of 
. 5 the mayor; that one Goldwire, who never was elected 

0 mayor, procured himſelf to be ſworn into the office by the 
; | fleward of the court leet, and in fact exerciſed the office 
for 
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for ſome time; that at an aſſembly ſummoned by Gold- 

wire, and at which he preſided, Liſle the defendant was | 
nominated and choſen a burgeſs; and that a quo war- 1 
ranto, in which there was afterwards judgment of ouſl- | 
ter, was pending againſt Goldwire at the time when he 
held this afſembly.—T'wo queſtions were made. Firft, 

Whether Goldwire was mayor de fatto; and, Se- 

condly, Suppoſing he was mayor de facto, whether 

this election of Liſle, at an allembly at which Gold- 

wire preſided, was good. —It was held by the whole 

court, except Lee, C. J. who gave no direct opinion 

on this point, that Goldwire was not a mayor de facto, 

but a mere uſurper: that to conſtitute a mayor de falco, 

it was neceſſary that there ſhould be ſome form or 


: | colour of election; but that without this, aſſuming the | 
4 title and infignia of the office, and being ſworn and g 
3 acting as mayor, were not ſufficient; and by this ver- 4 
; Ke dict it appeared that Goldwire never was elected at | 
8 N all.ä— The whole court agreed, that ſuppoſing Goldwire 
: | 3 was a mayor de fatto, yet the acts found to have been 


performed by him were not good, becauſe they were 
it 1 not neceſſary for the preſervation of the corporation: 
that in theſe caſes, the proper diſtinction was between 
ſuch acts as were neceſſary for the good of the body, 


j which comprehended judicial and miniſterial acts, and 
a, ſuch as were arbitrary and voluntary: the election of the 
5 4 deiendant was of the latter kind ; tor as the number of 
5 3 the burgeſſes was indefinite, it did not appear, nor was 
of 1 it ſtated, that the choice of a burgeſs was neceflary. 


4 lt was alſo material that no perſon had a previous right 


he do the office of burgeſs; nor could the taking of the oath 
ice be regarded as a legal conſideration ; becauſe this was 
E 8 1 | 5 1 | MO ment 
ſor & | : N G 8 3 8 ſubſequent : 


41a - THE LAW 


fibfguint to the election, and the party might NE: 


refuſe to take it (a). 

Ir is to be obſerved, that the court here dwell upon the 
circumſtance of the election of the defendant, in this caſe, 
not being a neceſſary act : but'it appears from ſubſequent 
caſes, that the circumſtance of the act being neceſſar is 
not alone ſufficient to make it good. 

Ix the King and Hebden (5), the defendant made a title 
to the office of bailiff of Scarborough, from an election 
under the bailiffship of Batty and Armſtrong, and on iſſue 
Joined whether theſe were bailiffs or not, a record of a 


judgment of ouſter againſt them was read in evidence; 


and on a motion for a new trial, it was held, that it was 
properly admitted; and the fame evidence was faid to have 
been lately admitted in a trial at bar, in a caſe relating t to 
the corporation of Orford. | | 
Id the caſe of the King and Grimes: 2 queſtion having 
been made, whether the ſpecial verdict found on the in- 


formation againſt John Leigh, for uſurping the office of 
mayor, and the judgment given thereupon againſt him, 


were evidence in the preſent caſe againſt Grimes for uſurp- 
ing the office of capital burgeſs; and to what degree it 
ought to be allowed: the court held it to be admiflible, 
but not concluſive, and, in fact, gave judgment againſt 


him, on the ground that Leigh, who had preſided at his * 
election, was not a rightful mayor (c). | | 


Ix the firſt of theſe caſes, if not in both; the election 


was an act neceſſary to the preſervation of the corpo- 
poration. | 


(a) Rex v. Liſle. 2 Str. 1090. Ardr. 163. 
(5) 2 Str. 1109, Andr. 388, in which latter book the caſe is mo 
fully e (c) 5 Bur, 2601, - 
| Ee | WuHzrt BY 


erento, 455 
WHERE the mayor's preſence is neceſſary at a corpo- 
rate aſſembly, his departure before a buſineſs regularly | 
begun be concluded, will not invalidate that particular 
buſineſs, but the aliembly cannot proceed to any thing 

elſe „ | | 1 


(2) 1 Barnard, 385. 
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